
STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

In the Matter of the Proceeding
Pursuant to Section 44, subdivision 4,
of the Judiciary Law in Relation to

JOSEPH TEMPERATO,

A Justice of the Avon Village Court,
Livingston County.

AGREED
STATEMENT OF FACTS

Subject to the approval of the Commission on Judicial Conduct

("Colnmission"):

IT IS HEREBY STIPULATED AND AGREED by and between

Robert H. Tembeckjian, Esq., Administrator and Counsel to the Commission, and

Honorable Joseph Temperato ("respondent"), who is represented in this proceeding by

Reid Whiting, Esq., that further proceedings are waived and that the Commission shall

make its determination upon the following facts, which shall constitute the entire

record in lieu of a hearing.

1. Respondent is not an attorney. He has been a Justice of the Avon

Village Court, Livingston County, since 2006. Respondent's current term expires on

March 31, 2014.

2. Respondent was served with a Formal Written Complaint dated

Novelnber 28,2012. Respondent filed an Answer on December 28,2012.



As to Charge I

3. Pebble-Avon Associates v Lucy M Rinaldi was a 2012 summary

eviction proceeding in respondent's court.

4. On January 16,2012, Curtis R. Schultz of Schultz Properties, Inc.,

the agent for a landlord, Pebble-Avon Associates, served an undated Notice of Petition

and an unverified Petition to Recover Real Property (Petition), upon Lucy M. Rinaldi, a

tenant in one ofPebble-Avon's apartments in Avon, New York. The Notice of Petition

was signed by Mr. Schultz and not by an attorney, a clerk of the court, or a judge, as

required by Section 731 of the RPAPL. Mr. Schultz filed, on January 23,2012, a verified

Petition with the court. A copy of the Notice of Petition and Petition is attached as

Exhibit 1. A copy of the Affidavit of Service is attached as Exhibit 2.

5. On January 16, 2012, Ms. Rinaldi signed a lease on a new apartment

in Perry, New York. On January 17, 2012, Ms. Rinaldi vacated the apartlnent in Avon,

leaving the door open, but taking her belongings.

6. On January 23, 2012, respondent issued a Warrant of Eviction and

rendered a Judgment in the amount of $1,040 against Ms. Rinaldi, without adequately

reviewing the Notice of Petition and Petition and notwithstanding that the Notice of

Petition failed to comply with RPAPL Section 731. A copy of the Warrant of Eviction,

dated January 23, 2012, is attached as Exhibit l. A copy of the Transcript of Judgment,

dated March 27, 2012, is attached as Exhibit 1.

7. Ms. Rinaldi did not appear at the summary proceeding on January

23, 2012.
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8. The Warrant of Eviction was never executed because Ms. Rinaldi

had vacated the property.

9. By reason of the foregoing, respondent should be disciplined for

cause, pursuant to Article 6, Section 22, subdivision (a), of the Constitution and Section

44, subdivision 1, of the Judiciary Law, in that respondent failed to uphold the integrity

and independence of the judiciary by failing to maintain high standards of conduct so that

the integrity and independence of the judiciary would be preserved, in violation of

Section 100.1 of the Rules; failed to avoid impropriety and the appearance of impropriety

in that he failed to respect and comply with the law and to act at all times in a manner that

promotes public confidence in the integrity and impartiality of the judiciary, in violation

of Section 100.2(A) of the Rules; and failed to perform the duties ofjudicial office

impartially and diligently, in that he failed to be faithful to the law and maintain

professional competence in it, in violation of Se~tion 100.3(B)(1) of the Rules.

As to Charge II

10. Respondent improperly rendered judgment against the tenant in

Pebble-Avon Associates v Lucy M Rinaldi on January 23,2012, as indicated above,

notwithstanding that he had been issued a Letter ofDismissal and Caution from the

Commission dated December 13, 2011, inter alia for improperly rendering judgment

against the tenant in C. Thomas Moran v Robert and Raymond Fairbank, without a

Petition ever having been filed and without the requirements of RPAPL Section 731

having been met. The Letter of Dismissal and Caution is attached as Exhibit~.
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11. By reason of the foregoing, respondent should be disciplined for

cause, pursuant to Article 6, Section 22, subdivision (a), of the Constitution and Section

44, subdivision 1, of the judiciary Law, in that respondent failed to uphold the integrity

and independence of the judiciary by failing to maintain high standards of conduct so that

the integrity and independence of the judiciary would be preserved, in violation of

Section 100.1 of the Rules; failed to avoid impropriety and the appearance of impropriety

in that he failed to respect and comply with the law and to act at all times in a manner that

promotes public confidence in the integrity and impartiality of the judiciary, in violation

of Section 100.2(A) of the Rules.

IT IS FURTHER STIPULATED AND AGREED that respondent

withdraws froln his Answer any denials or defenses inconsistent with this Agreed

Statement of Facts.

IT IS FURTHER STIPULATED AND AGREED that the parties to

this Agreed Statement of Facts respectfully recommend to the Commission that the

appropriate sanction is a public Admonition based upon the judicial misconduct set

forth above.

IT IS FURTHER STIPULATED AND AGREED that if the

Commission accepts this Agreed Statement of Facts, the parties waive oral argument

and waive further submissions to the Commission as to the issues of misconduct and

sanction, and that the Commission shall thereupon impose a public Admonition

without further submission of the parties, based solely upon this Agreed Statement. If

4



the Commission rejects this Agreed Statement of Facts, the matter shall proceed to a

hearing and the statelnents made herein shall not be used by the Commission, the

respondent, or the Administrator and Counsel to the Commission.

Dated: fA/Y/ /J

Dated: ; 1"1;

Dated: 2-1 \.",) 2,.c) I>

Respondent

Reid Whiting, Esq. i

Robert H. Tembeckjl n, Esq.
Administrator & Counsel to the Commission
(Kathleen Martin, Of Counsel)
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. Avon Village Conrt
Livingston ·COUDty
Pebble -Avon Associates
14 Elm St.
Bloomfiel<4 NY 14469

-vs-

Lucy R.ipaldi
3 Genesee 81. #32
Avon,NY 14414

State ofNew York

Petitioner(Landlord)

Notice ofPetition to Recover
RealPropem

RegJondent(fenant)

Co,.•,,e.:r

To the Respondent(s) above named and descn'bed in possession ofthe premises hereafter described or
claiming possession tbereof:_3 Genesee St. AV(,lD., NY 14414

lake Noti~~t~earingon the annexed petition to recover possession ofthe said premises will be held on
the ;;13' day of "lTAiV~ ,2012
at~m. before the abovename~ at _.__ 23 Genesee St.. Avon, NY 14414

Take FQrtker Notiee that at the above time and place you may answer the petition either orally or in
. writing.

Take further nOtice that: the demand is made in the petition herein for the judgment against you, the
Respondent Tenant, for rent and late charges due for the mnount of
$_1020.00---, together with legal fees and court costs in the sum of$ 20.00.

Take Further Notice that if you fail to interpose and esta~.l.ishany defense that you may have to the
allegations ofthe petition, you may be p~cluded :fro~ a,sserting $uch defense or the claim on which it is
"based in any .other proceedin& Or action.

Important to tenant- .Jfyon are dependent upon a persOn in the Military Service oftbe United
States or ofthe State ofNew York~ advise 'the comt at the bearing, in order to protect your rights.

~ .Schultz Pro +es Inc., curtis R. Schultz
Agent for Pebble-Avon Associates
14 Ehn St.
Bloomfield, NY 14469



Avon Village Court
County of Livingston
Pebble-Avon Associates
14 Elm St.
Bloomfield, NY 14469

-vs-

State of New York

Petitioner(LandJord)

Petition to Recover
Possession of Reai
Property - Non-Payment

__Lucy Rinaldi. _
__3 Genesee 81. #32
Avon, NY 14414 ~~_.......,.,......::::..R:=e=sp=·o=n=d=en=t~(T.:::..e=n=an=-::,Lt)

PetitiOlier, for Pebble Avon Associates, through it's manager, Curtis R. Schultz,
respectfully alleges as follows: .' .

1. The undersigned is the duly authorized agent ofthe petitioner, a domestic corporation.

2. The premises for whichremoval is sought is described as follows: said premis~
known as Pebble - Avon Associates, which premises is situated within the territorial
jurisdiction oftms court . .

3. Respondents ~ucy Rinaldi is/are the
tenants of said premises who entered in possession thereofunder written rental %areement
made on or about _9/1/1 i between respondentq and the landlord
for a term from __month to month-,wherein Respondents promi~ed to pay to the
Landlord as rent $_400.00_ each month in advance on the 1st day of the month. A copy
ofthe lease is attached hereto as "Exhibit A".

4. Respondent was served on _1/13/2012_____ with a Three (3) Day Notice
to Pay rent or Vacate. A copy of the 3 day notice to pay ren~ or vacate is attached hereto
as "Exhibit B" .

5. Respondents remain in possession ofsaid premises.
6. At the present time Respondents hold over·and continue to be in possession ofthe
premises without Lalldlord's permission after the termination of the lease and in violation
ofthe Three day notice to pay rent or vacate.



7. That pursuant to the terms.ofthe lease; the Respondents are indebted to the Petitioner
. herein for rent together with the late fees for _1 020.00 ~

as set forth in the rent roll attached hereto as "Exhibit C".

Wherefore, Petitioner requests that the final judgment be made awarding to the petitioner
. possession ofthe premises and that a warrant be issued to remove Respondent from

possession ofthe premises; a judgment for rent gnd late fees against Respondent tenant
for the sum of $_1020.00 _
together with up to date fees in the amount of $_0.0o _
and court fees in the amount of $_20.00..........."..---'------'

Totaling $_1040.00...... _

Dated;_..............__-:.....-..,..-__

state ofNew York, County ofLivingston ss:

Yours, etc.
Curtis R. Schultz
Schultz Management Inc.
14 Elm St.
BlooD1field,~ 14469

The undersigned
.JC-- Agent for Petitioner ofPetitioner (petitioner is a corporation)

Being duly sworn states that deponent has read (heard) the pe~tion.

_x__ the contents of the petition are true· to ·deporients own knowledge except as to those
matters which are alleged on infQnnation and belief. As to them deponent believes

them to be true. ..
_X__ the information stated above is from the books arid records ofthe Petitioner
p__ the material allegations are within the personal knowledge of deponent.

Curtis R. Schultz

Sworn to before me this
___. day of ,20_

"Notary Public



VS.

Mfidavit of Service
ofNotice ofPetition

and Petition
under RPAPL Article 7

State ofNew York
Countyof~_..!::iY I "Yf>tt''''' ss:

_----...:c;:.....:...,;;....~....o.Ti_t..;.,...f,-· ---::s~A(I·"'j2--- (server), being duly sworn, deposes and says: that deponent is over 18 years of
age and resides at__....::.1-"-','--"..,.._'....::11..:.,.·:...,,/a"",,,-_~ New York.

That on tj;b
within notice ofpetition and petition on

named,at

1.( 1 INDIVIDUAL

,20 12- ,at '1! ~0 amI~ deponent served the

Lxt'-r J</1V~d,' (tenant) therein

..4-32-- /4VII;;/ ;V t 1 lJ!tI"l .

by delivering a true copy ofthe notice ofpetition and petition to said tenant
personally; deponent knew the person so servedto be the person'described as said
defen<:4mt therein.

2() SUITABLE
AGE PERSON

3~ AFFIXING TO
DOOR, etc.

(rJlMAILING
''use with 2&3

) DESCRIP110N
use with 1&2

by delivering thereat a true copy ofsaidnoti~ ofpetition and petition
to . a persqn ofsui~bl~
age and discretion. Said premises is tenant's actual place ofabode within the state.

by affixing to the door ofsaid premises- by placing under the entrance 400r of
said pren:tises a true copy ofsaid notice ofpetition and petition which premises f1re the
usuaL place ofabode within the state.

Deponent also enclosed cQpies oftbe said notice ofpetition and petition in postpaid . :;t.

seaM:.dd wrappers properly add.r~ssed to the tenant at the premises at ...3 .GeiJeJ~5 r ';Iz...,
'I-fy,J.J ;UY. 1l..Jq /1./. and deposited said wrappers in a post office~

official depository under the exclusive care and custody ofthe United States Postal Service
with in the state ofNew Yark for delivery by both regular frrst class mail and by
registered -oertifierl mail on I J/7)~ ,20.J:Zc..

Tj

Deponent describes the individual served as follows: .
( ) Male () white skin ( )brown hair ( )white hair ( ) 14-20 yrs ( ) under 5' ( ) under IOOlbs
( ) Female ( ) black skin ( )black hair ()balding () 21-35 yrs ( ) 5'- 5'6~' ( ) lOO-130lbs

()yellowsk'in( )blondhair ()beard' ( ) 36-50 yrs ( )5'6"-6' () 131-1601bs
( ) ~rown skin ( )gray hait () mustache () 51-60yrs ( ) 6' plus () 160-2001bs

( ) red hair ()glasses ( ) over 65 ( ) over 200lbs
Other identifying featureS: '

Sworn.jQ before me dee , \
. I~ day of n ,20..i..2::-

~k~
Notary ubllc

N kiM ~. BREWER
Ont~rycoPUbllC, State of New YOrk.

.....0 .. ullty Reg. #01BRt:."~"
Cornml"'....ton ~-.' . ::3!178

~. "-"'Plres06/07~r

Print name



__Livonia__~_
Livingston County

Pebble- Avon Associates
14 Elm St.
Bloomfield, NY 14469

-vs-

Court
State ofNew York

Petitioner(Landlord)

WARRANT OF EVICTION

_Lucy Rinaldi _
_ 3 Genesee St. #32.-,--- ~

_Avon, NY 14414__~

~ ._~_Respondent(Tenan.t)_

To the Sheriffof Livingston COunty;

·Final judgment for petitioner having been rendered 1n the above entitled 'proceeding
on __January 23rd 2012,. awarding to said petitioner the delivery of
possession ·of the premises hereinafter described.

Therefore, you are hereby commanq.ed to remove all persons from the following
premises: _3 Genesee St. #32 Avon Livingston County, State ofNew York,
1-4414, and to put said petitioner' in full possession thereof.

Dated: ,2012

Signed: .n.. ..~..' . . ,.,-
ff!-

Bon: :-; 05 ff't/ ·rr17/?[~h:1(b
dv' .:;;) U1(. <. Ii G i- Court Justice



·.JUDGEMENT DEBTOR

LUCY RINALDI
3 GENESEE STREET APr 32
AVON, NY 14414

JUOGEMENT CREDITOR

PEBBLE-AVON ASSOC.
14 EIJM STREET
BLOOMFIELD, NY 14469

{AMOUNT OF JUDGEMENT

Damages: $
Costs: $
Interest: $
Total: $

,1040.00
0.00
0.00

1040.00

IIJUDGEMENT RE~OERED

Hon. Joseph Temperato
Avon Village Court
County of Livingston
State o£ New York
Hearing: 01/23/2012
Docketed: 01/23/2012

04:odpM
5:00PM

REMARKS ATTORN.EY FOR JUDGEMENT CREDITOR·

If Janis Cole, Court-Clerk of the Avon Village Court, County of
Livingston, hereby certify that the above is a true and correct
TRANSCRIPT from the docket of judgments in my office. In testimony
whereof, I have hereunto set my name and affixed my official seal.

Dated: March 27, 2012

This is to certify that ther.e are no pending income executions, or
garnishe~ executions, outstan~ing in the above entitled action ..

Dated:
Judgment Creditor



NEW YORK STATE
COMMISSION ON JUDICIAL CONDUCT

HON. THOMAS A. KLONICK, C!lAIR

HON, TERRY JANE RUDERMAN, VICECHAlR

HON. ROLANDO T. ACOSTA
JOSEPH W. BELLUCK
JOEL COHEN
RICHARD D. EMERY
PAUL B. HARDING
NINA M. MOORE
nON. KAREN K. PETERS
R{CHARD A. STOLOFF
MEMBERS

JEAN M. SAV ANYU; CLERK

CONFIDENTIAL

Honorable Joseph Temperato
Avon Village Justice
Avon Village Court
23 Genesee Street
Avon~ New York14414-1048

61 BROADWAY
NEW YORK, NEW YORK 10006

646-386-4800 646·458·0037
TELEPHONE FACS1MILE

WWW.S~jc.state.ny.us

December 13, 2011

ROBERT H. TEMBECKJIAN .
ADMINISTRATOR & COUNSEL

LE'I'TER OF DISMISSAL AND CAUTION

I)ear Judge Ten1perato:

The Commission on Judicial Conduct has completed its investigation of a
cOlTIplaint alleging that in pl:esiding over the smnmary proceeding in C. Thomas Moran v.
Robert and Raymond Fairbank, you (1) issued a judgment against the tenant and
arranged his departure frOlTI the leasehold without a Petition ever having been filed and
without the requiretTIents of the Real Property Actions and Proceedings Law having been
luet and (2) were discourteous to the defendant/tenants' attorney. After considering your
response to the allegations, the COlTIlnission has determined not to institute fonnal
charges.

In accordance with Section 7000.3(c) of the C01111nission's Operating. .

Procedures and Rules~ the COlnmission' has dislnissed the complaint with this letter of
dislnissal and caution.

You are cautioned to adhere to Section 100.1 of the Rules Governing
Judicial Conduct ("Rules"), which requires a judge to observe high standards of.conduct
so that the integrity and independence of the judiciary will be preserved; Section
lOO.2(A) of the Rules, which requires ajudge to respect and cOlnply with the law and to
act at all titnes in a Inanner that promotes public confidence in the integrity and



NEW YORK STATE COMMISSION ON JUDICIAL CONDUCT

Honorable Joseph Temperato
Page 2

ilnparti~lity of the judiciary; and Section 1OO.3(B)(1) of the Rules, which requires a judge
to be faithful to the law and lnaintain professional C0111petence in it.

You acknowledge that Section 731 of the Real Property Actions and
Proceedings Law requires that an eviction proceeding be cOlnmenced by both a Petition
and Notice of Petition. Your issuan,?e of a judglnent for the plaintiff in Moranv.
Fairbank, and your arranging for the defendant/tenants' departure frOln the leasehold,
even though you knew that a Petition had not been filed, were inconsistent with the
above-cited law and Rules. .

In accordance with the COlumission's policy, you may either accept this
letter of dismissal and caution or request a formal disciplinary hearing. If you choose to
accept this letter of dis111issal and caution, no further action will be taken. If you request
a hearing, the Comnlission may authorize a Formal Written C0111plaint against you
pursuant to Judiciary Law Section 44(4) and designate a referee to hear and report
findings of fact and conclusions of law. If a hearing is held, the COlTIlnission may then
decide to dismiss the c0111plaint, issue a letter of cauti~n to you, or fIle a determination
pursuant to Judiciary Law Section 44(7) that you be publicly admonished; publicly
censured, or relnoved frOln on-ice. .

The letter of dislnissal and caution is a confidential disposition of the
current cOlnplaint but may be used in a future disciplinary proceeding pursuant to Section
7000.4 of the COlnlnission's Operating Procedures and Rules (22 NYCRR §7000A).

Please advise the Commission in writing no later than 10 days after your
receipt of this letter if you choose notto accept this letter of dislnissal and caution and
wish to have a hearing on formal charges. If we do not hear from you requesting a
fonnal hearing within 10 days, the letter shall be final.

A copy of the COll1111ission's rules is enclosed for your information.

Very truly your.s,

COMMISSION ON JUDICIAL CONDUCT

By: L:;#w,,-~ A. /~£~I Cf C_-
Honorable Tholnas A.Klonick
Chair

Enclosure
CERTIFIED MAIL
RETURN RF~CEIPTREQUESTED
RE: File No. 2011/R-0144


