
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of the Application of
The Honorable Lee L. Holzman

Petitioner,

-against-

The Commission on Judicial Conduct,

Respondent.

For a Judgment Pursuant to Article 78
of the Civil Practice Law and Rules.

VERIFIED ANSWER
AND RETURN

Index No. 10825112011

Respondent, by its attorney, ERIC T. SCHNEIDERMAN, Attorney General of the State

ofNew York, Assistant Attorney General Monica Connell, of Counsel, answering the verified

petition in the above-entitled proceeding alleges as follows:

1. Denies each and every allegation contained in the petition that alleges or tends to

allege that the challenged action is in any way contrary to constitutional, statutory, regulatory or

case law.

2. Admits the allegations contained in paragraphs 3, 8, and 44 of the petition.

3. Denies the allegations contained in paragraph 42 of the petition.

4. Denies knowledge and information sufficient to form a belief as to the truth of the

allegations contained in paragraphs 9, 23, and 32 of the petition.

5. Affirmatively states that no response is necessary to paragraphs 1,5,6,45,46,47,

48,49,50,51,52,53,54,55,56,57,59,60,61,62,63 and 64 of the petition, because these

paragraphs contain no allegations, but legal argument or a prayer for relief and to the extent that

1

f\lH] 1

NYS ON
.lUD!(~IAL CON DtJ(Vj ,



they may be construed as containing allegations said allegations are denied.

6. Admits the allegations contained in paragraph 2 of the petition insofar as they

allege that Michael Lippmann was indictedjn Bronx County and that the matter is next on before

the Hon. Steven Barrett, in Supreme Court, Bronx County, on September 20,2011, and

otherwise affirmatively states that no response is necessary to the remainder of that paragraph

because it contain no allegations, but legal argument or a prayer for relief and to the extent that it

may be construed as containing allegations said allegations are denied.

7. Denies the allegations contained in paragraph 4 of the petition except admits that

Mr. Lippman's attorney has provided an affidavit to the Petitioner and refers the Court to the

affidavit for the contents thereof.

8. Admits the allegations contained in paragraph 7 of the petition insofar as they

allege that Petitioner was admitted to the practice oflaw in 1966 and elected Judge of the

Surrogate's Court, Bronx County and affirmatively states that Petitioner took the bench on Bronx

Surrogate's Court in 1988.

9. Admits the allegations contained in paragraph 10 of the petition insofar as they

allege that Petitioner appointed Esther Rodriguez and John Raniolo as Public Administrators and

otherwise denies information sufficient to form a belief as to the exact dates of their respective

appointments.

10. Admits the allegations contained in paragraph 11 of the petition, except the

allegation that Petitioner became Surrogate in 1998, and affirmatively states that Petitioner

became Surrogate in 1988.
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11. Admits the allegations contained in paragraph 12 ofthe petition insofar as they

allege that Petitioner appointed Mark Levy as Counsel to the Public Administrator in April 2006

and that Mr. Lippman continued to serve as counsel to the Public Administrator for a period of

time, but denies information sufficient to form a belief as to the exact date that Mr. Lippman's

services were terminated.

12. Denies the allegations contained in paragraphs 13 except admits that in numerous

cases over a period of years, Petitioner approved legal fees applications made by Michael

Lippman.

13. Affirmatively states that no response is necessary to paragraphs 14 and 15 of the

petition because these paragraphs contain no allegations, but legal argument and to the extent that

they may be construed as containing allegations, said allegations are denied. To the extent these

paragraphs seek to construe provisions of the Surrogate's Court Procedure Act, respondent

respectfully refers the Court to and relies upon the full text of that statute for a more complete

and accurate statement and as the best evidence of what is contained therein.

14. Admits the allegations contained in paragraph 16 ofthe petition insofar as they

allege that in 2002 the Administrative Board for the Offices of the Public Administrators issued

guidelines pursuant to section 1128 ofthe Surrogate's Court Procedure Act and denies

information sufficient to form a belief as to the extent of Petitioner's involvement therein.

15. Affirmatively states that no response is necessary to paragraphs 17 and 18 of the

petition becalise these paragraphs contain no allegations, but legal argument and to the extent that

they may be construed as containing allegations, said allegations are denied. To the extent these

paragraphs seek to construe provisions of the 2002 Guidelines of the Administrative Board for
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the Offices of the Public Administrators, respondent respectfully refers the Court to and relies

upon the full text of those guidelines for a more complete and accurate statement and as the best

evidence of what is contained therein.

16. Admits the allegations contained in paragraph 19 of the petition insofar as they

allege that in numerous cases over a period of years, Petitioner approved legal fees for Mr.

Lippman based on affirmations oflegal services that included general descriptions of the services

that Mr. Lippman might have performed, but did not contain contemporaneous time records or an

itemization of the time actually spent on particular tasks, and otherwise denies the allegations as

inaccurate or incomplete ,and respectfully refers the Court to and relies upon the full text of the

Formal Written Complaint, paragraphs5 through 14, set forth as Exhibit A in the Return, which

is annexed hereto, for a more complete and accurate statement.

17. Admits the allegations contained in paragraph 20 of the petition insofar as they

allege that in numerous cases over a period of years, Petitioner awarded Mr. Lippman the

maximum fee recommended by the Administrative Board Guidelines, regardless of the size or

complexity of the estate, and otherwise denies the allegations as inaccurate or incomplete and

respectfully refers the Court to and relies upon the full text of the Formal Written Complaint,

paragraphs 5 through 14, set forth in the Return, for amore complete and accurate statement.

18. Denies information sufficient to form a belief as to the truth of the allegation in

paragraph 21 that there has been no appeal of any legal fee fixed by the Petitioner and otherwise

affirmatively states that no response is necessary to the remainder ofparagraph 21 because it

contains no additional allegations, but legal argument and to the extent that it may be construed

as containing additional allegations, said allegations are denied.
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19. Denies information sufficient to form a belief as to the truth of the allegation in

paragraph 22 that Petitioner has never been advised that the affidavits of legal services submitted

by Counsel to the Public Administrator were insufficient, and otherwise affirmatively states that

no response is necessary to the remainder of paragraph 22 because it contains no additional

allegations, but legal argument and to the extent that it may be construed as containing additional

allegations, said allegations are denied.

20. Denies the allegations contained in paragraph 24 of the petition with respect to the

"legal fee protocol" as inaccurate or incomplete and respectfully refers the Court to and relies

upon the full text of the Formal Written Complaint, paragraphs 15 through 37, set forth in the

Return, for a more complete and accurate statement, and otherwise affirmatively states that no

response is necessary to the remainder of paragraph 24 because it contains no additional

allegations, but legal argument and to the extent that it may be construed as containing additional

allegations, said allegations are denied.

21. Admits the allegations contained in paragraph 25 of the petition insofar as they

allege that Esther Rodriguez resigned·from her position as Bronx Public Administrator and

otherwise denies information sufficient to form a belief as to the remaining allegations, including

the exact date of her resignation or the exact date Petitioner became aware that Mr. Lippman had

taken advance legal fees.

22. Denies the allegations contained in paragraphs 26, 27, 28,29 and 30 of the

petition as inaccurate or incomplete and further respectfully refers the Court to and relies upon

the full text of the Formal Written Complaint, paragraphs 15 through 24, set forth in the Return,
(,

for a more complete and accurate statement.
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23. Admits the allegations contained in paragraph 31 of the petition insofar as they

allege that Mr. Lippman was indicted in Bronx COllnty, and, to the extent this paragraph seeks to

characterize the Indictment, denies the allegations as incomplete and/or inaccurate and

respectfully refers the Court to and relies upon the full text of the Indictment, attached to the

Petition as Exhibit C, for a more complete and accurate statement and as the best evidence of

what is contained therein.

24. Admits the allegations contained in paragraph 33 of the petition insofar as they

allege that Mr. Lippman was subpoenaed to testify under oath during the Commission's

investigation, that Mr. Lippman answered questions under oath and thereafter asserted his Fifth

Amendment privilege, and otherwise denies information sufficient to form a belief as to

Petitioner's "investigation," any alleged conversations between Mr. Lippman and Ms. Ross

and/or the contents of an unspecified newspaper article: i,i,

25. Admits the allegations contained in paragraphs 34, 35, 36 and 37 of the petition

insofar as they allege that Commission Administrator Robert H. Tembeckjian is married to

Barbara Ross, who is a reporter for the New York Daily News, and admits that the Commission

served a Formal Written Complaint upon Petitioner, affirmatively states that the Administrator

never discussed the Petitioner, nor the Commission proceedings against him, nor the workings of

the Bronx Surrogate's Court since Petitioner became Surrogate, with Barbara Ross, or anyone

else at the Daily News. The Commission further admits that Nancie Katz has written articles on

Petitioner and Mr. Lippman. The, Commission affirmatively states that it commenced its

investigation of the Petitioner based upon newspaper reports and the complaints of six

individuals. To the extent that the remainder of these paragraphs contains allegations rather than
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argument, denies those allegations. To the extent that the remainder of these paragraphs contain

legal argument or Petitioner's characterization, no response is required and to the extent that a

response may be deemed required, the Commission denies the same.

26. Admits the allegations contained in paragraph 38 of the petition insofar as they

allege that Petitioner was served with a Formal Written Complaint dated January 4, 2011, and, to

the extent this paragraph seeks to characterize the charges contained in the Formal Written

Complaint, denies the allegations as incomplete and/or inaccurate and respectfully refers the

Court to and relies upon the full text of the Formal Written Complaint, set forth in the Return, for

a more complete and accurate statement and as the best evidence of what is contained therein.

27. Admits the allegations contained in paragraphs 39 and 40 of the petition insofar as

they allege that on or about July 7,2011, Michael Lippman was indicted in Bronx County and, to

the extent this paragraph seeks to characterize the Indictment, denies the allegations as

incomplete and/or inaccurate and respectfully refers the Court to and relies upon the full text of

the Indictment, attached to the Petition as Exhibit C, for a more complete and accurate statement

and as the best evidence of what is contained therein.

28. Denies knowledge and information sufficient to form a belief as to the truth of the

allegations contained in paragraph 41 of the petition except refers the Court to the press release

document, attached to the petition as Exhibit D, for a more complete and accurate statement and

as the best evidence of what is contained therein.

29. Admits the allegations contained in paragraph 43 ofthe petition insofar as they

allege that Mr. Lippman invoked his Fifth Amendment right while giving sworn testimony

during the Commission's investigation, affirmatively states that Mr. Lippman answered
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numerous questions about the issues raised in the Formal Written Complaint before invoking the

privilege, and otherwise denies information sufficient to form a belief as to the truth of the

remaining allegations in that paragraph.

30. Denies any and all other numbered or unnumbered paragraphs of the petition and

denies each and every allegation of the petition except to the extent addressed herein.

31. Attached hereto for the Court's reference, and incorporated herein, are the

affirmation of Robert H. Tembeckjian, dated July 28,2011 ("Tembeckjian Aff."), and the

Memorandum of Law on Behalf of the Commission in Opposition to Order to show Cause, dated

July 28, 2011, which were previously filed in this action and which set forth the statutory, lega~

and factual background of this action.

Statutory and Regulatory Framework.

32. The Commission is authorized by the New York·State Constitution to "receive,

initiate, investigate and hear complaints with respect to the conduct, qualifications, fitness to

perform or performance of official duties of any judge or justice of the Unified Court System."

See Article 6, § 22.

33. The Commission's enabling statute is Judiciary Law, Article 2-A, §§ 40-48. The

Commission is the sQle state agency responsible for receiving, initiating and investigating

complaints of misconduct or disability against the approximately 3,500 judges and justices of the

New York State Unified Court System. See Tembeckjian Aff. ~ 5. Commission staff may not

investigate a complaint absent authorization of the Commission itself. See Tembeckjian Aff. ~ 7.

34. After an investigation, when warranted, the Commission may initiate an

accusatory instrument ("formal written complaint") against a judge and direct that a full
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evidentiary hearing be held or, in lieu of a hearing, it may consider an agreed statement of facts

submitted by its Administrator and the respondent-judge. See Judiciary Law §§ 44(4),44(5),

44(6). During a hearing, the Administrator prosecutes the case and an independent Referee,

appointed by the Commission, hears the matter and reports proposed findings of fact and

conclusions of law to the Commission. See Judiciary Law § 43(2); 22 NYCRR §§ 7000.1 (0);

7000.6(l).The Commission then considers the report and makes a final determination as to

whether misconduct has occurred. See Judiciary Law § 44(7); 22 NYCRR § 7000.7.

35. At the end of such proceedings, the Commission has authority to render

determinations of confidential caution, public admonition, public censure, removal or retirement

from office. See Judiciary Law § 44; 22 NYCRR §§ 7000. 1(m), 7000.7(d). Any judge or justice

who is the subject of apublic determination is entitled tOTeview inthe Court of Appeals. See

Judiciary Law § 44 (7). Where the Commission determines to admonish, censure, remove or

retire a judge, the determination and the record on review are transmitted to the Court ofAppeals

and, after service on the judge, are made public. See Judiciary Law § 44(7). Any judge who is

the subject of a Commission determination may request review as of right in the Court of

Appeals. See NY Const art VI, § 22(a); Judiciary Law § 44(7). The Court of Appeals has plenary

power to review the legal and factual findings of the Commission. See Tembeckj ian Aff. ~ 11.

FOR A STATEMENT OF THE CASE,
RESPONDENT RESPECTFULLY ALLEGES:

36. All complaints received from the public or otherwise brought to the attention of

the Commission by newspaper articles or other sources are referred to the full Commission for an

initial determination of whether the complaint should be dismissed or investigated. See

Tembeckjian Aff. ~ 7.
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37. Petitioner Lee 1. Holzman has been a Judge of the Surrogate's Court, Bronx

County, since 1988. Based on newspaper reports and the complaints of six individuals, the

Commission opened an investigation into Petitioner's conduct regarding irregularities in

procedure in matters pending before Petitioner's c0';lrt.1 See Tembeckjian Aff. ~ 13.

38. On January 4,2011, the Commission served a formal written complaint

("Complaint") upon Petitioner, alleging four separate charges against him. A copy ofthe

Complaint is annexed hereto as Exhibit A in the Return. In brief, the Complaint alleged that:

• from 1995 to 2009, in the specific cases listed in Schedule A of the Complaint,
Petitioner approved legal fee applications, submitted by attorney Michael Lippman
("Lippman"), Counsel to the Bronx Public Administrator's Office, that were based on
Lippman's boilerplate affidavits oflegal service in violation of the requirements and
statutory factors set forth in the Surrogates Court Procedures Act § 1108(2)(c);

• in 2005 and 2006, Petitioner failed to report Michael Lippman to law enforcement
authorities or to the Departmental Disciplinary Committee upon learning that

. Lippman took unearned advance legal fees and/or excessive fees;

• from 1997 to 2005, Petitioner failed to adequately supervise and/or oversee the work
of court staff and appointees, which resulted in fee abuses by Michael Lippman in the
cases listed in Schedule B, C and D of the Complaint, delays in the administration of
the specified estates listed in Schedule E of the Complaint, individual estates with
negative balances, the Public Administrator placing estate funds in imprudent and/or
unauthorized investments, and the Public Administrator employing her boyfriend who
billed estates for services that were not rendered and/or overbilled estates;

• in 2001 and 2003, Petitionerfailed to disqualify himself from casesinwhich Michael
Lippman appeared, notwithstanding that Lippman raised more than $125,000 in
campaign funds for Petitioner's 2001 campaign for Surrogate.

1 Petitioner is currently a sitting judge. He may serve through December 31, 2012, at which time
he will be required to retire because he will have reached the mandatory retirement age of70.See
Tembeckjian Aff., ~ 12.When the Commission is unable to render a final determination in a
pending matter before ajudge's term expires, both the Commission and the Court of Appeals
lose jurisdiction. Matter of Scacchetti v. New York State Commission on Judicial Conduct, 56
N.Y.2d 98 (1982).Thus, if the pending proceedings are dismissed or stayed indefinitely, the
Commission may be deprived ofjurisdiction on the charges against the Petitioner, and the public
may thus denied a determination of matters of significant public concern.
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39. On or about January 21, 2011, Petitioner answered the charges, denied the

substance of the Complaint, and asserted three affirmative defenses: 1) that the Complaint failed

to state a cause of action; 2) that the factual allegations in the Complaint were unconstitutionally

vague, and 3) that the Complaint violated his due process rights. See Tembeckjian Aff., ~ 18. The

Commission assigned the Honorable Felice K. Shea as Referee to hear and report findings of fact

and conclusions oflaw. Judge Shea is a former justice of the New York State Supreme Court

and served as ajudge for twenty-five years prior to her retirement.

40. Judge Shea scheduled a five-day hearing to commence on May 9,2011. See

Tembeckjian Aff., ~ 19. In the course of this administrative proceeding, and in compliance with

Judiciary Law § 44(4) and 22 NYCRR § 7000.6(h), the Commission provided discovery to

Petitioner of all the relevant material the Commission intended to introduce at the hearing. The.

Commission supplied the Petitioner with copies of relevant documents from the case files of

every estate included in the charges of the complaint. See Tembeckjian Aff., ~ 22. Petitioner was

also given the list of witnesses the Commission intended to call, copies of any written statements

made by those witnesses and copies of any documents the Commission intended to introduce at

the hearing and any material that would be exculpatory. See Tembeckjian Aff.,·~ 20. Among the

witness statements Petitioner was given was the transc!ipt ofthe statement given to the

Commission by Michael Lippman. See Tembeckj ian Aff., ~ 21.

41. Michael Lippman ("Lippman") is currently facing criminal charges in Supreme

Court, Bronx County. Lippman was indicted on July 7, 2010 on charges of fraud and grand

larceny. His next appearance in Criminal Court is on September 20, 2011. See Petition, ~ 2.

11



42. On February 2, 2011, Petitioner made a motion before the full Commission which

sought the same relief requested in this proceeding: dismissal of the Complaint without prejudice

to re-file or, in the alternative, for a stay ofthe Commission's proceeding. A copy of Petitioner's

motion is annexed hereto as Exhibit C to the Return. Petitioner argued, as he does again here,

that he cannot defend himself against the charges without the testimony of Michael Lippman and

provided a letter from Lippman's counsel stating he had advised his client, if called to testify, to

assert his Fifth Amendment privilege against self-incrimination. See Tembeckjian Aff., ~~ 24-25.

43. By a memorandum oflaw, dated February 25,2011, Commission staff opposed

Petitioner's motion, arguing that the motion was premature for the following reasons: 1) Lippman

could not exercise his Fifth Amendment privilege in advance; 2) the Referee had not yet had a

chance to hear the Commission's case and to rule on whether Lippman's testimony would be

relevant to Petitioner's case; and 3) it had not yet been determined whether Lippman waived his

privilege by testifying underoath during the Commission's investigation. A copy of the

Commission staff s opposition to Petitioner's motion to dismiss is annexed as Exhibit C to the

accompanying Return. Commission staff also argued that Lippman's testimony was irrelevant to

the proceeding because the allegations in the Complaint addressed Petitioner's conduct; not

Lippman's. They further argued that the allegations at issue were largely based on documents

filed in the Surrogate's Court which had been provided to Petitioner, and that Petitioner had

failed to show why it was that Lippman's alleged criminal conduct could excuse Petitioner's own

failure to act based on statutory requirements and the documentary evidence before him in

Surrogate's Court. See Tembeckjian Aff., ~ ~ 27-28.

12



44. In addition to the motion, Petitioner, on March 7,2011, wrote to the referee and

requested an adjournment of the hearing until January 2012 in order to permit him sufficient time

to review the discovery materials. The Referee adjourned the hearing until the week of

September 12,2011. See Tembeckjian Aff., ~ 23.

45. On March 21, 2011, the Commission denied Petitioner's motion and referred the

matter back to the Referee for the hearing. A copy of the Commission's determination is attached

to the as Exhibit F to the Return. See Tembeckjian Aff., ~ 29.

46. On July 13,2011, Mark Levine, Deputy Administrator for the Commission's New

York office and Alan Friedberg, Special Counsel to the Commission, participated in a pre­

hearing telephone conference with Petitioner's counsel and the Honorable Felice K.Shea,

Referee in the Commission proceeding. During that conference, when the Fifth Amendment

issue was raised, Referee Shea stated and Petitioner's counsel concurred that: 1) the Fifth

Amendment issue was premature, 2) she would deal with it at the hearing if Lippman were called

and asserted the privilege, and 3) a ruling on the relevancy of Lippman's testimony was also

premature and would be considered after Commission counsel had presented its case during the

September hearing. See Tembeckjian Aff., ~ 30.

47. Petitioner is currently a sitting judge in the Surrogate's Court. He may serve

through December 31, 2012, at which time he will be required to retire because he will have

reached the mandatory retirement age of70.See Tembeckjian Aff., ~ 12.When the Commission is

unable to render a final determination in a pending matter before a judge's term expires, both the

Commission and the Court of Appeals lose jurisdiction. Matter of Scacchetti v. New York State

Commission on Judicial Conduct, 56 N.Y.2d 98 (l982).Thus, if the pending proceedings are
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dismissed or stayed, the Commission may be rendered unable to proceed on the charges against

the Petitioner.

48. By order to show cause, dated July 19,2011, Petitioner brought this Article 78

proceeding, seeking to stay or dismiss the pending charges against him, alleging that if

subpoenaed to testify at Petitioner's disciplinary hearing, Lippman will assert his Fifth

Amendment privilege and refuse to testify. Petitioner contends that Lippman is a critical witness

to the disciplinary hearing and under these circumstances proceeding with the disciplinary

hearing deprives Petitioner of the ability to mount a defense as to the charges against him in

violation of Petitioner's constitutional right to due process.

49. The Commission opposes Petitioner's application as set forth in the Tembeckjian

Affidavit, its accompanying memorandum of law, and as set forth below.

AS AND FOR A FIRST OBJECTION IN POINT OF LAW:

50. Petitioner has not established an entitlement to the issuance of a writ of

prohibition. In order to obtain a writ of prohibition, Petitioner must demonstrate that he has a

clear legal right to the relief he seeks. See Marter of Doe v Axelrod, 71 N.Y.2d 484, 490 (1988).

51. Additionally, even where a Petitioner has a clear legal right to relief, a writ of

prohibition is only available when an agency acts or threatens to act either without jurisdiction or

in excess of its authorized powers such that the actions of the agency "implicate the legality of

the entire proceeding." See See Id.; see also Matter ofNicholson v. State Commission on Judicial

conduct, 50 N.Y.2d 597 (1980); Neal v. White, 46 A.D.3d 156, 159 (1st Dep't 2007).

52. A writ of prohibition does not lie here because the Commission has full statutory

authority to commence and proceed with disciplinary proceedings against Petitioner pursuant to
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Judiciary Law, Article 2-A, §§ 40-48, and Petitioner has administrative and judicial remedies

available to him within the context of those proceedings. See also N.Y. Const. Article 6, § 22.

53. Thus, Petitioner fails to meet the standard for the extraordinary relief he seeks

because he has no clear right to have this Court interject itself into an ongoing administrative

proceeding where, pursuant to Judiciary Law § 44(7), Petitioner has an adequate remedy in his

ability to appeal the final administrative determination to the Court of Appeals.

AS AND FOR A SECOND OBJECTION IN POINT OF LAW:

54. Petitioner's claim for relief is not ripe for this Court's review. Administrative

actions are not ripe for judicial review unless and until they impose or deny a right as a result of

the administrative process. See Gordon v. Rush, 100 N.Y.2d 236, 242 (2003); see also Essex

County v. Zagata, 91 N.Y.2d 447,453 (1998). Additionally, judicial review of administrative

decisions require that the decision maker arrive at a final and definitive position, on the relevant

issue, that inflicts an actual concrete harm to the Petitioner. See Gordon, 100 N.Y.2d at 242.

55. Here, Petitioner's challenge is not yet ripe for judicial review because at the time

of this Petition, the disciplinary hearing has not commenced, the witness in question has not been

called to testify and there is uncertainty as to whether his testimony will be necessary, which

questions, if any, he will refuse to answer, whether the witness may have waived certain Fifth

Amendment claims by virtue of his prior testimony before the Commission, and whether the

Referee will grant any applicable motion Petitioner may make should the witness properly invoke

his Fifth Amendment privilege. See Figueroa v. Figueroa, 160 A.D.2d 390, 391 (lst Dep't

1990)(noting that the privilege against self-incrimination may not be asserted or claimed in

advance of questions actually propounded). Petitioner's claim, at this point, is speculative and
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hypothetical and thus not ripe for review. See Matter of Tahmisyan v. Stony Brook University,

74 A.D.3d 829,831 (2d Dep't 20 IO)(holding that an Article 78 proceeding, before the

commencement of a disciplinary hearing, to prohibit the introduction of certain audiotape

recordings into evidence was premature).

56. Moreover, the referee in this instance, the HonorableFeliceK. Shea, an

experienced jurist, has not made a final, determinative decision on this issue. Although a

witness may invoke his Fifth Amendment right, a decision maker has wide discretion in

fashioning the appropriate corrective response once this right is invoked. See People v. Visich,

57 A.D.3d 804,805-06 (2d Dep't 2008); Allen v. Rosenblatt, 2004 WL 2589739 * 2 (Civ. Ct.

N.Y. Co. 2004) (holding that, absent an affidavit in support of what the witness' testimony might

be, the court could not determine whether the witness' testimony is critical or necessary).

AS AND FOR A THIRD OBJECTION IN POINT OF LAW:

57. A writ of prohibition does not lie here because Petitioner has an adequate

alternative remedy in direct review by the Court of Appeals pursuant to Judiciary Law § 44(7).

58. Petitioner must exhaust all available administrative remedies before obtaining

judicial review of this agency's actions. See~ Doe, 71 N.Y.2d at 490; DiBlasio v. Novello, 28

A.D.3d 339,341 (lst Dep't 2006); Galin, 217 A.D.2d at 447.

59. Here, even if the Referee ultimately rules against Petitioner on his Fifth

Amendment argument, there are several administrative procedures in place to review that

decision, ultimately including alegal right to a review of the Commission's decision before the

State's highest court. In the event that Petitioner disagreed with any Commission determination

to impose public discipline, Petitioner would have a review, or appeal, as of right in the Court of
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Appeals. See Judiciary Law § 44(7); Matter of Gilpatric, 13 N.Y.3d 586 (2009). Thus, because

prohibition does not and cannot lie as a means of seeking collateral review for errors of law in

the administrative process, the Petition must be denied. See Doe, 71 N.Y.2d at 490; Mulgrew v.

Board ofEduc. of City School Dist. of City ofNew York, 2011 WL 3189775 (1 Dep't July 28,

2011 )(Under doctrine of exhaustion ofadministrative remedies, Article 78 petitioners should be

compelled to utilize regulatory process to obtain a final administrative determination before

seeking judicial review).

AS AND FOR A FOURTH OBJECTION IN POINT OF LAW:

60. The mere allegation of a constitutional due process violation does not excuse the

Petitioner from pursuing the administrative remedies available to him. See Connerton v. Ryan,

2011 WL 2637500 *2 (3d Dep't 2011).

61. Furthermore, Petitioner has.notandeannotset forth allegations demonstrating a

due process violation. Petitioner has been provided with a list of all witnesses the Commission

intends to call, copies of all written statements made by those witnesses, copies of any documents

the Commission intends to introduce at the hearing and all material that would be exculpatory.

Thus, the Commission has provided Petitioner with the "basic requisites" of due process: notice

and an opportunity to be heard. See Velella v. New York City Conditional Release Com'n, 13

A.D.3d 201, 202 (1st Dep't 2004)(noting that there is no constitutional guarantee of any

particular form of procedure).

62. Moreover, "[a] constitutional claim that may require the resolution of factual

issues reviewable at the administrative level should not be maintained without exhausting

administrative remedies." See Schulz v. State, 86 N.Y.2d 225,232 (1995); Town of Oyster Bay
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v. Kirkland, 81 A.D. 3d 812,816 (2d Dep't 2011). Here, Petitioner's constitutional claim does

not involve a purely legal question. Instead, Petitioner's challenge focuses on the resolution of a

factual issue, specifically whether Lippman's testimony will be necessary, what Lippman will

testify to, whether Lippman may assert a privilege. and how the Referee will rule on any

applications by the Petitioner. See Matter of East 51st Street Crane Collapse Litigation, 30

Misc.3d 521, 530-31 (Sup. Ct. N.Y. Co.)(tldetermining whether the [Fifth Amendment] privilege

is available in given circumstances ... involves a factual inquiry). This issue is reviewable at the

administrative level and judicial intervention should not be maintained before Petitioner exhausts

all of the remedies available to him.

63. Further, for due process purposes, there is tlno legal cognizable injury to be

suffered from being subjected to [a] disciplinary hearing with the possibility of a subsequent

finding· of professional misconduct.'·' See Galin, 217 'A.D.2dat 447; see also Doe, 71 N.Y2d at

491 (Simons, J., concurring)(noting that an agency's decision that ultimately affects the

permissible scope of cross-examination in a hearing does not implicate the exception to the

exhaustion doctrine). In light of the foregoing, Petitioner has not demonstrated that he is entitled

to the extraordinary remedy ofthe issuance of a writ of prohibition.

AS AND FOR A FIFTH OBJECTION IN POINT OF LAW:

64. Petitioner fails to establish a reasonable basis for sealing the records of this

.Article 78 proceeding.

65. There is a strong presumption in favor of public access to court proceedings as a

matter of public policy. Matter of Westchester Rockland Newspapers v. Leggett, 48 NY2d 430,

437-438 (1979). See also 22 NYCRR § 216.l(a). "Confidentiality is clearly the exception, not
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the rule." In re Will of Hoffman, 284 AD2d 92, 93-94 (1S! Dept. 2001).

66. Because the investigation of a judge is a matter of legitimate public concern, it

necessary implicates the strong presumption in favor of public access to court proceedings See

Nicholson v. State Commission on Judicial Conduct, 50 N.Y.2d 597, 612-13 (1980)( holding that

the strict rules of confidentiality imposed on the Commission by Judiciary Law §§ 44 and 45

"appl[y] only to matters before the commission," not to Article 78 proceedings arising

therefrom); see also Shelton v. New York State Commission on Judicial Conduct, Sup Ct, New

York County, February 8, 2007, Index No. 118283/06 at 17.

AS AND FOR THE RETURN HEREIN:

67. Respondent sets forth as and for the return herein:

A. Notice of Formal Written Complaint and Formal Written Complaint
dated January 4,2011.

B. Verified Answer to the Formal Written Complaint dated January 21,2011.

C. Petitioner's Motion to the Commission to Dismiss Formal Written
Complaint dated February 2,2011.

D. Commission staff's Affirmation and Memorandum of Law in Opposition to
Petitioner's Motion to Dismiss dated February 25, 2011.

E. Petitioner's reply affirmation dated March 4, 2011.

F. Decision of the New York State Commission on Judicial Conduct dated
March 21, 2011.
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WHEREFORE, the Respondent respectfully requests judgment denying the relief

requested by Petitioner in its entirety and dismissing the Petition.

DATED: August 10,2011
New York, New York

BY:
Monica Connell
Assistant Attorney General

of Counsel
120 Broadway, 24th Floor
New York, New York 10271
Telephone: (212) 416-8965/8552

TO: David Godosky, Esq.
Godosky & Gentile, P.C.
Attorneys for Petitioner
61 Broadway, Suite 2010
New York, New York 10006
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of the Applicationof
The Honorable Lee L. Holzman,

-aoainst ­::>

The Commission on Judicial Conduct

For a Judgment Pursuant to Article 78
of the Civil Practice Law and Rules.

. Petitioner,

Respondent

AFFIRMATION IN
OPPOSITION

Index No.1 08251/11

ROBERT H.TEMBECKJIAN, an attorney duly authorized to practice in the courts of

the State of New York, hereby affirms the following to be true under penalty of perjury:

1. I am the Administrator and Counsel for the New York State Commission on

Judicial Conduct ("Commission") and am fully familiar with the facts and circumstances

herein.

2. The Administrator is an attorney who serves at the pleasure of the Commission

and, inter alia, hires and supervises staff, and manages the agency's day-to-day activities (e.g.,

conducting investigations authorized by the C,ommission and prosecuting formal disciplinary

charges authorized by the Commission). See Judiciary Law § 41 (7). The Administrator also

represents the Commission as its Counsel before the Court of Appeals when the

Commission's disciplinary determinations are appealed, and in celiain outside litigation.

3. I make this affirmation in opposition to Petitioner's application for a Temporary

Restraining order and/or a Preliminary Injunction.



THE COMMISSION'S CREATION AND AUTHORITY

4. The Commission was created in 1978 by amendment of the New York State

Constitution, Article VI, § 22. Its enabling statute is Judiciary Law, Article 2-A, §§ 40-48.

5. The Commission is the sole state agency responsible for receiving, initiating

and investigating complaints of misconduct or disability against the approximately 3,500

judges and justices of the New York State Unified Court System. The Commission is

comprised of 11 members appointed for fixed terms by the Chief Judge, the Governor and

Legislative leaders as defined in the Constitution.

6. The current members of the Commission are: Hon. ThomasA. Klonick,Chair;

Hon. Terry Jane Ruderman, Vice-Chair; Hon. Rolando T. Acosta; Joseph, W. Belluck, Esq.;

Joel Cohen, Esq.; Richard D. Emery, Esq.; Paul B. Harding, Esq.; Professor Nina M. Moore;

Hon. Karen K. Peters and Richard A. Stoloff, Esq. One position is currently vacant, pending

a gubernatorial appointment.

7. ,All complaints received from the public or otherwise brought to Commission

staffs attention by newspaper articles or other sources are referred to the full Commission for

an initial determination of whether the complaint should be dismissed or investigated.

Commission staff may not investigate a complaint absent authorization of the Commission

itself. 22 NYCRR § 7000.3(b).

8. After investigation, when wan-anted, the Commission may authorize a Formal

Written Complaint against a judge and direct, after receipt of the judge's Answer, that a full

evidentiary hearing be held. Judiciary Law § 44(4); 22 NYCRR § 7000.6. In the alternative,

the Commission may consider an agreed statement of facts submitted by its Administrator and

the respondent-judge, or a motion for summary determination where there are no material
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facts in dispute. Judiciary Law §§ 44(4), 44(5); 22 NYCRR 7000.6(c); Matter of Petrie v.

State Commn on Judicial Conduct, 54 NY2d 807, 808 (1981).

9. After the Commission votes to authorize a Formal Written Complaint, the

Commission and its Administrator play separate and distinct roles in judicial disciplinary

proceedings. Judiciary Law §§ 41(7), 44(4); 22 NYCRR 7000.6. The Administrator

prosecutes the case. An independent Referee appointed by the Commission hears the matter

and reports proposed findings of fact and conclusions oflaw to the Commission. Judiciary

Law § 43(2); 22 NYCRR §§ 7000.1(0), 7000.6(1).

10. The Commission then considers the report and makes a final determination as to

whether misconduct has occurred. Judiciary Law § 44(7); 22 NYCRR § 7000.7. The

Commission has sole authority to render determinations of confidential caution, public

admonition, public censure, removal or re~irement from office. Judiciary Law § 44; 22

NYCRR §§ 7000.1 (m), 7000.7(d).

11. Where the Commission determines to admonish, censure, remove or retire a

judge, the determination and the record on review are transmitted to the Court of Appeals and,

after service on the judge, are made public. Judiciary Law § 44(7). Any judge who is the

subject of a Commission determination may request review as ofright in the Court of

Appeals. NY Const art VI, § 22(a); Judiciary Law § 44 (7). See also Matter of Raab, 100.

NY2d 305, 311 (2003). The Court of Appeals has plenary power to review the legal and

factual findings of the Commission, as well as the recommended sanction. Matter of Gilpatric,

13 NY3d 586 (2009).
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PROCEDURAL HISTORY OF THE COMMISSION'S DISCIPLINARY PROCEEDING

12. Petitioner has been a Judge of the Surrogate's Court, Bronx County, since 1988.

He may serve through December 31, 2012, at which time he will be required to retire because

he will have reached the mandatory retirement age of 70. I

13. Petitioner was served with a Formal Written Complaint ("Complaint") dated

January 4,2011, containing four charges. The Complaint is attached as Exhibit B to

Petitioner's Verified Petition. The Commission opened its investigation into petitioner's

conduct based on newspaper reports and the complaints of six individuals who alleged undue

delays, excessive legal fees or irregularities in procedure in matters pending in petitioner's

court.

14. Charge I alleged that from 1995 to 2009, in specific cases set forth in Schedule

A of the Complaint, Petitioner approved legal fees for Michael Lippman, Counsel to the .

BronxPublic Administrator's Office: (l) based on boilerplate affidavits oflegal services that.

did not comply with the requirements of SCPA § 1108(2)(c) and (2) fixed the fees without

considering the statutory factors set forth in SCPA § 1108(2)(c).

15. Charge II alleged that in 2005 and 2006, Petitioner failed to report Michael

Lippman to law enforcement authorities or to the Departmental Disciplinary Committee upon

learning that Lippman took unearned advance legal fees and/or fees that exceeded the amount

prescribed by the Administrative Board Guidelines, and that he continued to award Lippman

the maximum legal fee recommended in the Guidelines and/or awarded the fees without

considering the statutory factors set forth in SCPA § 1108(2)(c).

l. When the Commission is unable to render a final detennination.in a pending matter before a
judge's term expires, both the Commission and the Court of Appeals lose jurisdiction. Matter of
Scacchettiv. New York State Commission on Judicial Conduct, 56 NY2d98 (1982).
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16. Charge III alleged that from 1997 to 2005, Petitioner failed to adequately

supervise and/or oversee the work of court staff and appointees, which resulted in:

(l) Michael Lippman taking advance fees with~ut filing an affirmation oflega1 services in the

cases set forth in Schedule B ofthe Complaint, and/or taking advance fees that exceeded the

maximum amount recommended in the Administrative Board Guidelines in the cases set forth

in Schedule C and Schedule D of the Complaint, (2) delays in the administration of the estates

set forth in Schedule E of the Complaint, (3) individual estates with negative balances, (4) the

Public Administrator placing estate funds in imprudent and/or unauthorized investments, and

(5) the Public Administrator employing her boyfriend who billed estates for services that were

not rendered and/or overbilled estates.

17. Charge IV alleged that in 2001 and 2003, Petitioner failed to disqualify himself

from cases in which Michael Lippman appeared, notwithstanding that Lippman raised more

than $125,000 in campaign funds for Petitioner's 2001 campaign for Surrogate.

18. Petitioner filed an Answer dated January 21; 2011, in which he denied the

material allegations of the Complaint and asserted three affirmative defenses: (1) that the

Complaint failed to state a cause of action, (2) that the factual allegations in the Complaint

were unconstitutionally vague, and (3) that the Complaint viol~tedhis due process rights.

19. On January 25,2011, the Commission designated the Honorable Felice K.

Shea as Referee to hear and report findings of fact and conclusions of law. Judge Shea

scheduled a five-day hearing for May 9, 2011.

20. Pursuant to Judiciary Law § 44(4) and 22 NYCRR § 7000.6(h), Commission

staff was required to provide Petitioner discovery at least ten days prior to the hearing,

including a list of witnesses the Commission intended to call, copies of any written statements
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made by those witnesses, copies of any documents the Commission intended to introduce at

the hearing and any exculpatory material. As a matter of practice, discovery schedules are set

in a conference call with the Referee and discovery materials are generally exchanged earlier

than the statute and regulations require.

21. In this case, Commission counsel supplied Petitioner with copies of the

transcripts of eleven witness statements, including that of Michael Lippman, on February 9,

2011. On February 10,2011, Commission counsel supplied Petitioner with copies of other

written witness statement and copies of documents that Commission counsel intends to

present at the ·hearing.

22. OnFebruary 10,2011, Commission counsel also supplied Petitioner with copies

of relevant documents from the case files of every estate listed in Schedules A through E to

the Formal Written Complaint.

23. On March 7, 2011, Petitioner wrote to the Referee and requested an adjournment

of the hearing until January 2012 in order to permit him sufficient time to review the

discovery materials. On or about March 18, 2011, after conferring with counsel, the Referee

adjourned the hearing until the week of September 12,2011.

PETITIONER'S MOTION TO THE FULL COMMISSION
SEEKING DISMISSAL OF THE FORMAL WRITTEN

COMPLAINT OR A STAY OF THE HEARING.

24. On February 2, 2011, Petitioner made a motion to the full Commission seeking

the same relief requested in this proceeding: dismissal of the Formal Written Complaint

without prejudice to re-file or, in the alternative, for a stay of the Commission's proceeding.

25. Petitioner argued, as he does again here, that he could not get a fair hearing

without calling Michael Lippman, fonner counsel to the Bronx Public Administrator.
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Lippman is currently under indictment and Petitioner provided a letter-from Lippman's

counsel stating he had advised his client, if called, to assert his Fifth Amendment privilege

against self-incrimination.

26. Petitioner also argued that the Formal Written Complaint was vague and lacked

specificity. Petitioner has abandoned that argument in this proceeding.

27. On February 25,2011, Commission staff filed a memorandum in opposition to

the motion, arguing that the motion was premature because: (l) Lippman could not exercise

his Fifth Amendment privilege in advance, (2) the Referee had not yet had a chance to hear

the Commission's case and to rule on whether Lippman's testimony would be relevant to

Petitioner's case' and (3) it had 'not yet been determined whether Lippman waived ~is privilege

by testifying under oath during the Commission's investigation.

28. Commission staff also argued that Lippman's testimony was irrelevant to the

Commission's proceeding because the allegations in the Formal Written Complaint were

tailored to address Petitioner's conduct, not Lippman's, and the allegations are largely based

on documents filed in the Surrogate's Court that had already been turned over to respondent's

counsel during discovery. Commission staff maintained that Petitioner had failed to show

how Lippman's alleged criminal conduct could excuse Petitioner's own failure to act based on

statutory requirements and the documentary evidence before him in his court.

29. On March 21,2011, the Commission denied Petitioner's motion and referred the

matter back to the Referee for the hearing. A copy of the Commission's determination is

attached to the Verified Petition as Exhibit A.

30. On July 13,2011, Mark Levine, Deputy Administrator for the Commission's

New York office and Alan Friedberg, Special Counsel to the Commission, participated in a
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pre-hearing telephone conference with Petitioner's counsel and the Honorable Felice K. Shea,

Referee in the Commission proceeding. During that conference, when the 5th Amendment

issue was raised, Judge Shea stated and Petitioner's counsel concurred that: (l) the 5th

Amendinent issue was premature, (2) she would deal with it at the hearing ifLippman were

called and asserted the privilege, and (3) a ruling on the relevancy of Lippman's testimony

was also premature and she would consider it after Commission counsel had presented its

case during the September hearing.

ADDITIONAL MATTERS

31. I respectfully refer the Court to the accompanying Memorandum of Law for the

Commission's argument that this Court should deny Petitioner's application for a stay and

dismiss the Verified Petition on the merits. I wish only to comment on three factual matters

raised in the petition.

32. First, contrary to Petitioner's assertion (Petition, ~ 45), nothing prohibits him

from discussing the issues raised in his disciplinary proceedingwith Mr. Lippman or any

other potential witness who has knowledge regarding the operation of the Bronx Surrogate's

Court, in advance of the hearing before the Referee. Even assuming that Mr. Lippman would

assert his privilege if subpoenaed to testify, it does not follow that he would refuse to speak

voluntarily with Petitioner for pre-hearing preparation purposes. Commission staff never

instructs witnesses not to cooperate with the attorneys for a judge going to a hearing; whether

they choose or decline to do so is their own decision to make.

33. Second, withrespect to the scurrilous, vague and unsupportable allegations in

paragraphs 33-37, I state affirmatively to this Court that I never discussed the Petitioner, nor

the Commission proceedings against him, nor the workings of the Bronx Surrogate's Court
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since Petitioner became Surrogate, with my wife, Barbara Ross, or anyone else at the Daily

News.

34. Finally, in the.event petitioner is granted a stay of the Commission's disciplinary

proceeding, there is significant danger that petitioner will leave the bench before the

proceeding can be completed. Petitioner will turn 70 next year and thus face mandatory

retirement by December 31,2012. Unless the Commission has transmitted a final'

determination to the Court of Appeals by that date, the Commission's jurisdiction and

that of the Court of Appeals will end when petitioner leaves the bench.

35. Given the amount of time needed to complete the disciplinary process-

which involves the hearing, post hearing briefs, the Referee's report, briefs to the

Commission, oral argument and finally a determination by the Commission-delaying

the process for any length of time increases the risk that the disciplinary proceeding

cannot be concluded. That result would undermine the strol?g public policy interest in

resolving complaints of judicial misconduct on the merits, thereby assuring that public

confidence in the integrity and impartiality of this State's judiciary is preserved.

Dated: New York, New York
July 28, 2011
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK:

------------------------------------------------------------------)(
In the matter of the Application of
The Honorable Lee L. IIolzman,

Petitioner,

-against-
Index No. 108251/2011

The Commission on Judicial Conduct,

Respondent.

For a Judgment Pursuant to Article 78
of the Civil Practice Law and Rules

------------------------------------------------------------------)(

MEMORANDUM OF LAW ON BEHALF OF THE
COMMISSION ON JUDICIAL CONDUCT IN

OPPOSITION TO THE ORDER TO SHOW CAUSE

Preliminary Statement

Petitioner the Honorable Lee L. Holzman ("Petitioner" or "Judge Holzman") brings

this petition fora writ of prohibition, by order to show cause, pursuant to Article 78 of the

Civil Practice Laws and Rules of the State ofNew York ("State"). Petitioner seeks an order

from this court: 1)directing the New York State Commission on Judicial Conduct

("Commission") to dismiss the formal written complaint ("Complaint" or "FWC") against

him, without prejudice to re-file upon the conclusion of a separate criminal trial in which

Petitioner is not a party or, in the alternative, directing a stay of the disciplinary hearing

against petitioner pending the conclusion ofthe criminal trial; 2) enjoining the Commission

from proceeding with the disciplinary hearing pending the determination ofthis application

for relief; 3) sealing the court records in this matter pursuant to § 216.1 ofthe Uniform Rules



· for New York State Trial Courts and Judiciary Law § 44(4); and 4) any other such relief the

Court may deem proper. See Petition, Wherefore Clause.

The Commission submits this memorandum oflaw in opposition to the order to show

cause. As set forth below, Petitioner has failed to establish that a writ of prohibition is

warranted or that he is entitled to emergency relief. As a result, Petitioner's order to show

cause should be denied and this proceeding should be dismissed.

STATEMENT OF THE CASE

The relevant statutory and factual background of this case are set forth in the

accompanying atTirmation ofRobert H. Tembeckjian ("Tembeckjian Aff."). For the Court's

convenience, they are summarized herein.

Statutory Background

The Commission is authorized by the New York State Constitution to "receive,

initiate, investigate and hear complaints with respect to the conduct, qualifications, fitness to

perform or performance of official duties of any judge or justice of the Unified Court

System." See Article 6, §22. The Commission's enabling statute is Judiciary Law, Article

2-A, §§ 40-48. The Commission is the sole state agency responsible for receiving, initiating

and investigating complaints of misconduct or disability against the approximately 3,500

judges and justices ofthe New York State Unified Court System. See Tembeckjian Aff. ~ 5.

When warranted, the Commission may initiate an accusatory instrument ("formal

written complaint") against a judge and direct that a full evidentiary hearing be held or, in

lieu ofa hearing, it may consider an agreed statement offacts submitted by its Administrator

and the respondent-judge. See Judiciary Law §§ 44(4),44(5),44(6). During a hearing, the

Administrator prosecutes the case and an independent Referee, appointed by the
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Commission, hears the matter and reports proposed findings of fact and conclusions of law

to the Commission. See Judiciary Law § 43(2); 22 NYCRR §§ 7000.1(0); 7000.6(1).The

Commission then considers the report and makes a final determination as to whether

misconduct has occurred. See Judiciary Law § 44(7); 22 NYCRR § 7000.7.

At the end of such proceedings, the Commission has· authority to render

determinations of confidential caution, public admonition, public censure, removal or

retirement from office. See Judiciary Law § 44; 22 NYCRR §§ 7000. I(m), 7000.7(d). Any

judge or justice who is the subject ofa public determination is entitled to review in the Court

of Appeals. See Judiciary Law § 44 (7). Where the Commission determines to admonish,

censure, remove orretire ajudge, the determination and the record on review are transmitted

to the Court ofAppeals and, after service on the judge, are made public. See Judiciary Law §

44(7).

Underlying Proceedings Before the Commission on Judicial Conduct

All complaints received from the public or otherwise brought to the attention of

the Commission by newspaper articles or other sources are referred to the full

Commission for an initial deterniination of whether the complaint should bedismissed or

investigated. See Tembeckjian Aff. ~ 7. Petitioner Lee L. Holzman has been a Judge of

the Surrogate's Court, Bronx County, since 1988. Based on newspaper reports and the

complaints of six individuals, the Commission opened an investigation into Petitioner's

conduct regarding irregularities in procedure in matters pending before Petitioner's court.

See Tembeckjian Aff. ~ 13.

On January 4,2011, the Commission served a formal written complaint

("Complaint") upon Petitioner, alleging four separate charges against him. A copy of the
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Complaint is attached to the Verified Petition as Exhibit B. The nature of those charges

is set forth at greater length in the accompanying atlidavit of Robert H. Tembeckjian

("Tembeckjian AfT. "). In brief~ the Complaint alleged that:

.. from 1995 to 2009, in specified cases then before the Surrogate's Court,
Petitioner approved legal fee applications submitted by attorney Michael
Lippman, Counsel to the Bronx Public Administrator's Otlice in violation
of the requirements of the Surrogates Court Procedures Act § 1108(2)(c);

• in 2005 and 2006, Petitioner failed to report Micha~l Lippman to law
enforcement authorities or to the Departmental Disciplinary Committee
upon learning that Lippman took unearned advance legal fees and/or
excessive fees;

• from 1997 to 2005, Petitioner failed to adequately supervise and/or
oversee the work of court staff and appointees, which resulted in fee
abuses by Michael Lippman, delays in the administration of certain
specified estates, individual estates with negative balances, the Public
Administrator placing estate funds in imprudent and/or unauthorized
investments, and the Public Administrator employing her boyfriend who
billed estates for services that were not rendered and/or overbilled estates;

• in 2001 and 2003, Petitioner failed to disqualify himself from cases in
which Michael Lippman appeared, notwithstanding that Lippman raised
more than $125,000 in campaign funds for Petitioner's 2001 campaign for
Surrogate.

On or about January 21, 2011, Petitioner answered the charges, denied the

substance of the Complaint, and asserted three affirll1ative defenses: 1) that the

Complaint failed to state a cause of action, 2) that the factual allegations in the Complaint

were unconstitutionally vague, and 3) that the Complaint violated his due process rights.

See Tembeckjian Aff., ~ 18. The Commission assigned the Honorable Felice K. Shea as

Referee to hear and report findings of fact and conclusions of law. Judge Shea scheduled

a five-day hearing for May 9, 2011. See Tembeckjian Aff., ~ 19.

In the course of the proceeding, and in compliance with Judiciary Law § 44(4)

and 22 NYCRR § 7000.6(h), the Commission provided discovery to Petitioner, including
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a list of witnesses the Commission intended to call, copies of any written statements

made by those witnesses, copies of any documents the Commission intended to introduce

at the hearing and any material that would be exculpatory. Petitioner was also given

copies of relevant documents from the case files of every estate included in the charges in

the Complaint. Among the witness statements Petitioner was given was the transcript of

the statement given to the Commission by Michael Lippman. See Tembeckjian Aff., ~ 21.

Michael Lippman ("Lippman") is currently facing criminal charges in New York

Supreme Court, Bronx County. Lippman was indicted on July 7,2010 on charges of

fraud and grand larceny. His next appearance in Criminal Court is on September 20,

2011. See Petition, ~ 2.

On February 2, 2011, Petitioner made a motion before the full Commission which

sought the same relief requested in this proceeding: dismissal of the Complaint without

prejudice to re-file or, in the alternative, for a stay of the Commission's proceeding.

Petitioner argued, as he does again here, that he cannot defend himself against the charges

without the testimony of Michael Lippman and provided a letter from Lippman's counsel

stating he had advised his client, if called to testify, to assert his Fifth Amendment privilege

against self-incrimination. See Tembeckjian Aff., ~ ~ 24-26.

By a memorandum of law, dated February 25, 2011, Commission staff opposed

Petitioner's motion, arguing that the motion was premature for the following reasons: 1)

Lippman could not exercise his Fifth Amendment privilege in advance; 2) the Referee had

not yet had a chance to hear the Commission's case and to rule on whether Lippman's

testimony would be relevant to Petitioner's case; and 3) it had not yet been determined

whether Lippman waived his privilege by testifying under oath during the Commission's
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investigation. Commission stat1'also argued that Lippman's testimony was irrelevant to the

proceeding because the allegations in the Complaint addressed Petitioner's conduct, not

Lippman's. They further argued that the allegations at issue were largely based on

documents filed in the Surrogate's Court which had been provided to Petitioner, and that

Petitioner had failed to show why it was that Lippman's alleged criminal conduct could

excuse Petitioner's own failure to act based on statutory requirements and the documentary

evidence before him in Surrogate's Court. See Tembeckjian Aff., ~ ~ 27-28.

On March 7,2011, Petitioner requested an adjournment of the hearing until January

2012 in order to permit him sufficient time to review the discovery materials. The Referee

adjourned the hearing until the week of September 12,2011.

On March 21, 2011, the Commission denied Petitioner's motion and referred the

matter back to the Referee for the hearing. A copy of the Commission's determination is

attached to the Verified Petition as Exhibit A.

On July 13,2011, Mark Levine, Deputy Administrator for the Commission's New

York office and Alan Friedberg, Special Counsel to the Commission, participated in a pre­

hearing telephone conference with Petitioner's counsel and the Honorable Felice K. Shea,

Referee in the Commission proceeding. During that conference, when the Fifth Amendment

issue was raised, Referee Shea stated and Petitioner's counsel concurred that 1) the Fifth

Amendment issue was premature, 2) she would deal with it at the hearing if Lippman were

called and asserted the privilege, and 3) a ruling on the relevancy of Lippman's testimony

was also premature and would be considered after Commission counsel had presented its

case during the September hearing. See Tembeckjian Aff., ~ 30.
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Petitioner is currently a sitting judge in the Surrogate's Court. Pie may serve through

December 31, 2012, at which time he will be required to retire because he will have reached

the mandatory retirement age of70.See Tembeckjian AfT., '1 12.When the Commission is

unable to render a final determination in a pending matter before ajudge's term expires, both

the Commission and the Court of Appeals lose jurisdiction. Matter of Scacchetti v. New

York State Commission on Judicial Conduct, 56 N.Y.2d 98 (l982).Thus, if the pending

proceedings are dismissed or stayed, the Commission may be rendered unable to proceed on

the charges against the Petitioner.

The Instant Application

By order to show cause, dated July 19,2011, Petitioner now seeks to stay or dismiss

the pending charges against him, alleging that if subpoenaed to testify at Petitioner's

disciplinary hearing, Lippman will assert his Fifth Amendment privilege and refuse to

testify. Petitioner contends that Lippman is a critical witness to the disciplinary hearing and

under these circumstances proceeding with the disciplinary hearing deprives Petitioner ofthe

ability to mount a defense as to the charges against him in violation of Petitioner's

constitutional right to due process.
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ARGUMENT

POINT I

PETITIONER HAS FAILED TO STATE A CAUSE OF
ACTION UPON WHICH RELIEF CAN BE GRANTED

AS HIS CLAIM IS NOT JUSTICIABLE.

A. Standard of Review

Petitioner has filed this petition pursuant to CPLR article 78, seeking the

extraordinary remedy of a writ of prohibition. Matter of Doe v. Axelrod, 71 N.Y.2d 484,

490 (1988). In order to obtain a writ of prohibition, Petitioner must demonstrate that he has

a clear legal right to the reliefhe seeks. Id. Additionally, even where Petitioner has a clear

legal right to relief, a writ ofprohibition is only available when an agency acts or threatens to

act either without jurisdiction or in excess of its authorized powers such that the actions of

the agency "implicate the legality of the entire proceeding." See Id.; see also Matter. of

Nicholson v. State Commission on Judicial conduct, 50 N.Y.2d 597 (1980); Neal v. White,

46 A.D.3d 156, 159 (1 st Dep't 2007). Even if the remedy of prohibition would otherwise

properly lie, the writ does not issue as ofright, but only in the sound discretion of the court.

Jacobs v. Altman, 69 N.Y.2d 733, 735 (1987); Matter of Rush v. Mordue, 68 N.Y.2d 348,

354 (1986). In deciding whether to exercise its discretion in issuance of a writ, the court

should consider the gravity of the harm at issue and "whether the excess of power can be

adequately corrected on appeal or by other ordinary proceedings at law or in equity."

LaRocca v. Lane, 37 N.Y.2d 575,579-580 (1975).

Here, the Commission has statutory authority to commence disciplinary proceedings

against the Petitioner. See N.Y. Const. Article 6, § 22; see also Judiciary Law, Article 2-A,

§§ 40-48 . Yet, Petitioner seeks to prohibit the Commission from acting pending the
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resolution ora potential witness' criminal matter on the speculation that, until the end ofthe

criminal matter, Petitioner's ability to call the witness will be impaired ifthe witness asserts

his Fifth Amendment right not to testify at the disciplinary hearing.

Petitioner has no clear legal right to the relief he is seeking because, as a general

principle, "... courts are constrained not to interject themselves into ongoing administrative

proceedings until tinal resolution of those proceedings before the agency." See Galin v.

Chassin, 217 A.D.2d 446, 447 (1 st Dep't 1995). At most, Petitioner alleges an error of law

and he has an adequate remedy in his ability to appeal the administrative determination. See

Doe, 71 N.Y.2d at 490. Consequently, as set forth below, the extraordinary remedy of

prohibition is not available in this case.

B. Petitioner's Claim Is Not Ripe for Review

Administrative actions are not ripe for judicial review unless and until they impose

an obligation or deny a right as a result of the administrative process. See Gordon v. Rush,

100 N.Y.2d 236, 242 (2003); see also Essex County v. Zagata, 91 N.Y.2d 447,453 (1998).

I

This occurs only when the decision maker arrives at a final and definitive position-on the

relevant issue-that inflicts an actual, concrete harm to the Petitioner. See Gordon,100 N.Y.2d

at 242. Further, judicial review can only take place when this harm cannot be "prevented or

significantly ameliorated by further administrative action ... available to the [Petitioner]."

See id. (internal quotation marks and citation omitted). '

Petitioner's challenge to the proceeding is both premature and without merit. His

claim essentially rests on his assertion that Lippman's assertion of his Fifth Amendment

privilege will deny Petitioner the ability to mount a defense to the charges against him. See

Petition, ~ 45. However, the disciplinary hearing before the Referee is set to begin on

9



September 12, 2011. See Petition, ~ 2. At the time of this petition, Lippman has not been

called as a witness and thus has not yet asserted his Fifth Amendment privilege. Therefore,

the issue of whether the Petitioner will be able to mount a defense is not yet ripe for judicial

review. See Matter ofTahmisyan v. Stony Brook University, 74 A.D.3d 829, 831 (2d Dep't

201O)(holding that an Article 78 proceeding, before the commencement of a disciplinary

hearing, to prohibit the introduction of certain audiotape recordings into evidence was

premature).

Furthermore, Petitioner's request for relief rests upon numerous assumptions. First,

that Lippman will be called as a witness by the Commission's staffor that his testimony will

be necessary for Petitioner to defend himselfagainst the charges. Second, that Lippman will

assert the Fifth Amendment privilege in response to the particular questions asked ofhim on

the stand. Third, that in the event Lippman is called and does refuse to testify, the Referee

will not properly rule on any applications that Petitioner may make at that time. Fourth, that

Petitioner's rights ofappeal within the administrative scheme established by the Legislature,

"which includes a review as ofright to the Court ofAppeals, will not be sufficient to vindicate

his rights; and finally that there will be some time in the future wherein Lippman will not

assert his Fifth Amendment rights when questioned about his conduct before the Surrogate's

Court. These assumptions are highly speculative and demonstrate that Petitioner's claim is

not justiciable because it is not yet ripe.

Petitioner has not been denied a clear legal right as a result of the administrative

process. While Lippman's attorney has stated that he will advise his client to assert the Fifth

Amendment if Lippman is called to testify in the disciplinary hearing, see Petition, Exhibit

E, it is not yet certain that Petitioner will call Lippman as a witness for the defense. Further,
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should Lippman testify, it is not clear that he wi II take the Fi fth for every' question posed of

him. See Figueroa v. Figueroa, 160 A.D.2d 390, 391 (I st Dep't 1990)(noting that the

privilege against self-incrimination may not be asserted or claimed in advance ofquestions

actually propounded). In fact, Lippman, in his first appearance during the Commission's

investigation, "answered questions under oath about the affirmations of [the] legal services

he submitted in [Petitioner's] court, when he collected fees, whether he collected fees before

filling an affirmation oflegal services, and whether [Petitioner] was aware when he collected

fees." See Petition, Exhibit H, Memo in Opposition, 8-9. Therefore, it is unclear what

questions, ifany, Lippman will refuse to answer and Petitioner does not have a right to delay

the administrative process due to his speculative beliefs.

Moreover, the Referee, the decision maker for the disciplinary hearing, has not made

a final, determinative deCision on this issue. Although a witness may invoke his Fifth

Amendment right, a decision maker has wide discretion in fashioning the appropriate

corrective response once this right is invoked. See People v. Visich, 57 A.D.3d 804, 805-06

I

(2d Dep't 2008). As Lippman has yet to invoke his Fifth Amendment privilege and the

Referee has yet to rule on the issue, the decision maker in the administrative process has not

inflicted any actual or concrete harm to the Petitioner. Furthermore, Petitioner has not

submitted any affidavits to advise the Commission as to the substance of Lippman's

testimony and how that testimony is critical or necessary to his defense. See Allen v.

Rosenblatt, 2004 WL 2589739 *2 (Civ. Ct. N.Y. Co. 2004) (holding that, absent an affidavit

in support ofwhat the witness' testimony might be, the court could not determine whether the

witness' testimony is critical or necessary). At most, the Petitioner is being forced to begin

the disciplinary hearing without knowing ifhe will ultimately be able to call Lippman as a
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witness and, outside of Petitioner's bald assertion, it is not clear that he has suffered a

concrete harm from this uncertainty.

Aside from allowing the Referee to rule on this issue during the disciplinary hearing,

Petitioner has the additional option of arguing his position to the full Commission at the

completion of the hearing. Thus, in the event that Petitioner disagrees with any ruling the

Referee makes with regard to Lippman, Petitioner can make his arguments to the full

Commission. The Commission may agree and remand the matter to the Referee, or it may

decide that Petitioner has not committed judicial misconduct~ In either of those situations,

Petitioner's claim would become moot. In the event that Petitioner disagreed with the

Commission's determination and that deterniination imposed any public discipline,

Petitioner would have a review, or appeal, as ofright inthe Court ofAppeals. See Judiciary

Law § 44(7). So in the event Petitioner is aggrieved by the Commission's final determination,

he has the right to plenary review in the Court ofAppeals. See Judiciary Law § 44(7); Matter

of Gilpatric, 13 N.Y.3d 586 (2009)~

Thus, not only is Petitioner's claim not ripe for review, Petitioner's alleged harm can

be ameliorated by further administrative action and this article 78 petition should be

dismissed.

C. Petitioner Must Exhaust All Available Administrative Remedies
before Seeking Judicial Review of Administrative Determinations

It is a well settled principle of administrative law that Petitioner must exhaust all

available administrative remedies before obtaining judicial review ofthis agency's actions.

See~ Doe, 71 N.Y.2d at 490; DiBlasio v. Novello, 28 A.D.3d 339,341 (1st Dep't 2006);

Galin, 217 A.D.2d at 447. The focus of the exhaustion doctrine is not on the administrative

action itself, but on whether administrative procedures are in place to review the action and
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whether Petitioner has exhausted these procedures. Church of St. Paul and St. Andrew v.

Barwick, 67 N.Y. 2d 510, 521 (1986). Because the application of the exhaustion doctrine

furthers the goal of preventing incessant judicial interruption of the administrative process,

exceptions to the doctrine are limited to when resort to an administrative remedy would be

futile, an agency's action is challenged as unconstitutional or pursuit of an administrative

remedy would cause irreparable injury. See Connerton v. Ryan, 2011 WL 2637500 *1 (3d

Dep't 2011). Petitioner's claim fails to fall within any of these exceptions.

As set forth above, it is undisputed that even if the Referee ultimately rules adversely

as to Petitioner's Fifth Amendment argument, there are several administrative procedures in

place to review that decision, including a legal right to a review of the Commission's

decision before the Court of Appeals. Furthermore, Prohibition does not and cannot lie as a

means of seeking collateral review for errors of law in the administrative process, however

grievous and "however cleverly the error may be characterized by counsel as an excess of

jurisdiction or power." See Doe, 71 N.Y.2d at 490.

The mere allegation of a constitutional due process violation does not excuse the

Petitioner from pursuing the administrative remedies available to him. See Connerton, 2011

WL 2637500 *2. For example, in Allen v. Rosenblatt, respondents sought to stay their

contempt hearings for allegedly failing to carry out a court order to correct certain violations.

~004 WL 2589739 * 1. In that case, respondents argued that their key witness would plead

the Fifth Amendment if he was called to testify due to his pending criminal cases for

unlawful eviction. Id. The court, unpersuaded by respondents' argument, denied the stay,

finding that the witness' guilt in the criminal proceedings was irrelevant to whether the

respondents failed to carry out the court order. Id.
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Here, Petitioner contends that Lippman's assertion of his Fifth Amendment

privilege hampers his ability to put on a defense at the disciplinary hearing. As in Allen,

Lippman's guilt in his criminal proceedings is irrelevant to whether Petitioner failed to

comply with the statutory mandate for approving Lippman's affirmations. Given the

charges, Petitioner may put forth a defense without Mr. Lippman's testimony by

testifying to his own conduct regarding each specific charge. Petitioner certainly has not

made any offer of proof as to the testimony he would reasonably expect Lippman to offer

to refute the charges against Petitioner.

The Complaint against the Petitioner properly focuses on Petitioner's own conduct

rather than that of Lippman. For example, the Complaint charges Petitioner with conduct

such as his approval of fees based on a "boilerplate" affidavits of legal services without

consideration of statutory factors, failure to report Lippman to the appropriate authorities,

approval of Lippman's fee requests even after learning that Lippman had taken unearned

advance and/or excessive legal fees, and failure to disqualify himself in cases in which

Lippman appeared. See Tembeckjian Aff. ~~ 14-17. The Commission provided Petitioner

with the documents he needs to establish an adequate defense to the charges including a list

of any witnesses the Commission intends to call, copies of any written statements made by

those witnesses, copies ofany documents the Commission intends to introduce at the hearing

and any material that would be exculpatory. See Tembeckjian Aff. ~20. Thus, the

Commission has provided Petitioner with the "basic requisites" ofdue process: notice and an

opportunity to be heard. See Velella v. New York City Conditional Release Com'n, 13

A.D.3d 201, 202 (l st Dep't 2004)(noting that there is no constitutional guarantee of any

particular form of procedure).
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Against this backdrop, Petitioner's reliance on Britt v. International Bus. Servs., 255

AD,2d 143 (1 st Dep't 1998) and Stolowski v. 234 East 178(11 Street LLC, 2006 WL 1408410

(Sup. Ct. Bx. Co. 2006) is misplaced. Both of these cases involved tort actions where the

testimony of the witness asserting the Fifth Amendment privilege was essential and would in

whole or in part reduce the liability of the defendant. See Stolowski, 2006 WL 1408410 *7

(noting that the resolution ofa criminal case may result in the civil case either not requiring

discovery or a trial). In the present case, the opposite is true since even if Lippman were to

testify that the Petitioner had no knowledge of his wrongdoings, this testimony would not

excuse Petitioner's liability for failing to abide by the statutory requirements. Moreover, "[a]

constitutional claim that may require the resolution of factual issues reviewable at the

administrative level should not be maintained without exhausting administrative remedies. II

See Schulz v. State, 86 N.Y.2d 225, 232 (1995); Town of Oyster Bay v. Kirkland, 81 AD.

3d 812, 816 (2d Dep't 2011). Petitioner's constitutional claim does not involve a purely legal

question. Instead, Petitioner's challenge focuses on the resolution of a factual issue,
,.

specifically what Lippman will testify to and how that testimony can aid in his defense at the

disciplinary hearing. See Matter of East 51 st Street Crane Collapse Litigation, 30 Misc.3d

521,530-31 (Sup. Ct. N.Y. Co.)("determining whether the [Fifth Amendment] privilege is

available in given circumstances ... involves a factual inquiry). This issue is reviewable at

the administrative level and judicial intervention should not be maintained before Petitioner

exhausts all of the remedies available to him.

The Appellate Division has recognized that there is "no legal cognizable injury to be

suffered from being subjected to [a] disciplinary hearing with the possibility ofa subsequent

finding ofprofessional misconduct. II See Galin, 217 AD.2d at 447; see also Doe, 71 N.Y.2d
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at 491(Simons, J., concurring)(noting that an agency's decision that ultimately affects the

permissible scope of cross-examination in a hearing does not implicate the exception to the

exhaustion doctrine). In light of the foregoing, Petitioner has not demonstrated that he will

suffer an irreparable injury that warrants court intervention. Nor has Petitioner demonstrated

that he is entitled to the extraordinary remedy of the issuance of a writ of prohibition.

POINT II

PETITIONER HAS NOT MET THE STANDARD FOR THE
IMPOSITION OF A PRELIMINARY INJUNCTION.

Petitioner also seeks to enjoin the Commission from proceeding with the disciplinary

hearing against him pending the resolution of this petition. However, the Court of Appeals

has long held that the granting of injunctive relief is also an extraordinary remedy. Kane v.

Walsh, 295 N.Y. 198, 205 (l946). Consequently, the elements for preliminary injunctive

reliefparallel the standard for an article 78 writ ofprohibition in many aspects. See generally

id. In order to obtain preliminary injunctive relief, the Petitioner must demonstrate that he

has a clear likelihood of ultimate success on the merits, that he wiJl suffer irreparable injury

unless the inj unction is granted, and that the balancing of the equities lies in his favor. See

~ See~ Scotto v. Mei, 219 A.D.2d 181, (1 st Dept't 1996); Faberge International, Inc.

v. DiPino,109 AD.2d 235, (lst Dep't 1985); Kurzban & Sons, Inc. v. Bd.ofEd. ofThe City

ofNY, 129 AD. 756, (2d Dept't 1987). Petitioner has failed to meet this three pronged test.

The first prong-demonstration ofa clear likelihood ofsuccess-requires the Petitioner

to establish that has a clear right to relief, in evidentiary detail. See Little India Stores v.

Singh, 101 AD.2d 727 (lst Dep't 1984); Faberge, 109 AD2d at 240. As discussed earlier,

Petitioner does not have a clear legal right to stall this administrative process. Indeed,

Petitioner offers no evidence to establish that he has a clear right to injunctive relief. Aside
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from speculative beliet~ Petitioner proffers no affidavits with evidentiary detail as to what

Lippman may say to aid Petitioner in his defense of the disciplinary charges against him and

whether Lippman's testimony will aid the Petitioner involves a factual dispute that favors

denying Petitioner's request for injunctive relief. See Faberge, 109 A.D2d at 240 (explaining

that when facts are in dispute, the court will deny the request for injunctive relief).

Petitioner also fails to establish the second prong, in that he fails to demonstrate that

he will suffer "irreparable harm" from proceeding with the hearing. Petitioner suffers no

irreparable harm from being subjected to a disciplinary hearing. See Galin, 217 A.D.2d at

447; see also Newfield Central School District v. N.Y.S. Division of Homan Rights, 66

A.DJd 1314, 1316 (3d Dep't 2009)(finding no irreparable harm from proceeding with a

hearing prior to a judicial determination on the agency's jurisdictional authority to adjudicate

the matter); Ashe v. Enlarged City School District, 233 A.D.2d 571, 573 (3d Dep't 1996).

The law affords the Petitioner several adequate remedies for the wrong he contends he will

suffer and as such he suffers no irreparable harm from the Commission's determination to

proceed with the disciplinary hearing. See Kane, 295 N.Y. at 205-06 (denying injunctive

relief when there are adequate legal remedies for the contemplated wrong).

As for the third prong, the balancing of the equities does not favor Petitioner. It

should be noted, in weighing the equities here, that a preliminary injunction would cause the

People of the State of New York irreparable harm because they are entitled to a judiciary

devoid of corruption and a stay would almost certainly mean that the inquiry into the

Petitioner's judicial conduct will end. Petitioner will tum 70 next year and will face

mandatory retirement by December 31, 2012. Given the amount oftime needed to complete

the disciplinary process, which involves the hearing, post hearing briefs, the Referee's report,
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briefs to the Commission, oral argument and finally a determination by the Commission, see

Tembeckjian AfT, ~ 35, delaying the process for any length of time increases the risk that the

disciplinary proceeding will be rendered moot as it may not conclude before Petitioner

leaves his position on the bench.

Furthermore, although Petitioner argues that once Lippman's criminal matter is

settled he will be available to testify, this assertion is based on speculative belief. Petitioner

cannot assert with certainty that Lippman will not attempt to assert his Fifth Amendment

right indefinitely in fear of additional criminal prosecution. See Matter of East 51 st Street

Crane Collapse Litigation, 30 Misc.3d at 530-31(noting that the right to assert one's Fifth

Amendment privilege only depends on the possibility of prosecution). "Administrative

proceedings are mandated to proceed expeditiously to protect ... public interest." (emphasis

added). See Galin, 217 A.D.2d at 447. Thus, the balancing of equities lies in favor of the

respondent. Petitioner cannot be allowed to stall disciplinary proceedings against him until

the matter is rendered moot based on a speculative beliefas to what a potential witness may

or may not say and when he will or will not say it.

POINT III

PETITIONER IS NOT ENTITLED TO HAVE THE
RECORD OF THIS PROCEEDING SEALED

There is a strong presumption in favor of public access to court proceedings as a

matter ofpublic policy. Matter of Westchester Rockland Newspapers v. Leggett, 48 NY2d

430,437-438 (1979). Section 4 of the Judiciary Law states that the "sittings of every court

within this state shall be public," with limited exceptions inapplicable here. The Uniform

Rules for Trial Courts states: "Except where otherwise provided by statute or rule, a court

shall not enter an order in any action or proceeding sealing the court records, whether in
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whole or in part, except upon a written finding of good cause, which shall specify the

grounds thereof. In determining whether good cause has been shown, the court shall consider

the interests of the public as well as the parties." See 22 NYCRR § 216.1(a).

"Confidentiality is clearly the exception, not the rule." In re Will ofHoffman, 284 AD2d 92,

93-94 (l sl Dept. 2001).

Most significantly, for purposes of this Court's analysis, the Court of Appeals has

specifically rejected the sealing of records where the Commission is subjected to an Article

78 proceeding, holding that the strict rules ofconfidentiality imposed on the Commission by

Judiciary Law §§ 44 and 45 "appl[y] only to matters before the commission," not to matters

before a court. Nicholson v. State Commission on Judicial Conduct. 50 NY2d 597, 612-13

1980. This Court should follow the precedent set forth in Nicholson and allow the records

of this proceeding to remain unsealed.

Petitioner has shown no reasonable basis for making an extraordinary exception to

the Nicholson doctrine in this case. As Justice Madden held when denying a similar

application from a judge seeking to seal her Article 78 petition for a writ of prohibition

against the Commission, "[t]he investigation ofajudge necessarily implicates the integrity of

public confidence in the judiciary, and is a matter oflegitimate public concern." Shelton v.

New York State Commission on Judicial Conduct, Sup Ct, New York County, February 8,

2007, Index No. 118283/06 at 17 (unreported decision, attached hereto). Petitioner's request

to seal the record here should thus be denied.

CONCLUSION

For all the foregoing reasons, it is respectfully requested that Petitioner's request for

emergency injunctive relief be denied; the petition be denied and dismissed in its entirety;
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and that the Court issue such other and further relief as may be just, proper and appropriate.

Dated: New York, New York
July 28, 2011

MONICA CONNELL
Assistant Attorney General
MICHAEL SIUDZINSKI
Assistant Attorney General
DAPHNEY GACHETTE
Legal Intern
of Counsel

Respectfully submitted,

ERIC T. SCHNEIDERMAN
Attorney General of the State of New York
Attorney for Respondent DHCR
By:

MONICA CONNELL
MICHAEL SIUDZINSKI
Assistant Attorney General
120 Broadway, 24th Floor
New York, New York 10271
(212) 416-8965/8552
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STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

In the Matter of the Proceeding
Pursuant to Section 44, subdivision 4,
of the Judiciary Law in Relation to

LEE L. HOLZMAN,

a Judge of the Surrogate's Court,
Bronx County,

NOTICE OF FORMAL
WRITTEN COMPLAINT

NOTICE is hereby given to respondent, Lee L. Holzman, a Judge ofthe

Surrogate's Court, Bronx County, pursuant to Section 44, subdivision 4, of the Judiciary

Law, that the State Commission on Judicial Conduct has determined that cause exists to

serve upon respondent the annexed Formal Written Complaint; and that, in accordance

with said statute, respondent is requested within twenty (20) days of the service of the

annexed FonnalWritten Complaint upon him to serve the Commission at its New York

City office, 61 Broadway, Suite 1200, New York, New York 10006, with his verified

Answer to the specific paragraphs of the Complaint.

Dated: January 4,2011
New York, New York

ROBERT H. TEMBECKJIAN
Administrator and Counsel
State Commission on Judicial Conduct
61 Broadway, Suite 1200
New York, New York 10006
(646) 386-4800

To: David Godosky, Esq.
Godosky & Gentile, P.C.
61 Broadway, Suite 2010
New York, New York 10006



STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

In the Matter of the Proceeding
Pursuant to Section 44, subdivision 4,
of the Judiciary Law in Relation to

LEE L. HOLZMAN,

a Judge of the Surrogate's Court,
Bronx County.

FORMAL
WRITTEN COMPLAINT

1. Article 6, Section 22, ofth,e Constitution of the Statc of New York

establishes a Commission on Judicial Conduct ("Commission"), and Section 44,

subdivision 4, of the Judiciary Law empowers the Commission to direct that a Formal

Written Complaintbe drawn and served upon ajudge.

2. The Commission has directed that a Formal Written Complaint be

drawn and served upon Lee L. Holzman ("respondent"), a Judge of the Surrogate's Court,

Bronx County.

3. The factual allegations set forth In Charges I through IV state acts of

judicial misconduct by respondent in violation ofthe Rules of the Chief Administrator of

the Courts Governing Judicial Conduct ("Rules").

4. Respondent was admitted to the practice of law in New York in 1966.

lIe has been a Judge of the Surrogate's Court, Bronx County, since 1988. Respondent's

current term expires on December 31, 2011.



CHARGE I

5. From in or about 1995 to in or about April 2009, respondent approved

legal fees payable to Michael Lippman, Counsel to the Bronx Public Administrator's

Office in numerous cases, including but not limited to those set forth in Schedule A, that

were: (1) based on "boilerplate" affidavits of legal services that did not contain. case­

specific, qetailed information as to the actual services rendered to the estate, the time

spent, and the method or basis by which requested compensation was determined as

required by Surrogate's Court Procedure Act ("SCPA") § II08(2)(c) and (2) awarded

without consideration of the statutory factors set forth in SCPA § 1l08(2)(c).

Specifications to Charge I

6. SCPA § 1108(2)(c) requires that an award of legal fees to the Counsel

to the Public Administrator must be supported by an affidavit setting forth in detail the

services rendered, the time spent, and the method orbasis by which requested

compensation was determined.

7. SCPA § 11 08(2)(c) requires the Surrogate, when fixing legal fees for

Counsel to the Public Administrator, to consider: (1) the time and labor required, (2) the

diffIculty ofthe questions involved, (3) the skill required to handle the problems

presented, (4) the lawyer's experience, ability and reputation, (5) the amount involved

and benefit resulting to the estate from the services, (6) the customary fee charged by the

bar for similar services, (7) the contingency or certainty of compensation, (8) the results

obtained and (9) the responsibility involved.

2



8. In October 2002, the Administrative Board for the Offices of the
lJ,.

Public Administrators of New York State issued guidelines for th~ compensation of

counsel pursuant to SCPA § 1128 ("Administrative Board Guidelines''). The guidelines

require public administrators to ensure that requests for compensation of counsel are

supported by an affidavit of legal services containing the information set forth in SCPA

§ 1108(2)(c).

9. The Administrativ~ Board Guidelines r~cognize that it is the

responsibility of the Surrogate to fix the reasonable compensation of counsel after

consideration of the factors set forth in SCPA § 1108(2)(c). The guidelines set a sliding

scale of maximum recommended legal fees based on six percent of the estate 's value for

the first$750,000, with decreasing percentages charged for estates in inverse proportion

to the estate's size beyond the initial $750,000.

10. From in or about 1995 to in or about April 2009, in numerous cases

including but not limited to those set forth in Schedule A, respondent repeatedly

approved legal fees for Mr. Lippman based upon af11rmations of legal services that did

not comply with SCPA § 11 08(2)(c).

11. From in or about 1995 to in or aboutApril 2009, in numerous cases

including but not limited to those set forth in Schedule A, Mr. Lippman requested the

maximum legal fee recommended in the Administrative Board Guidelines, regardless of

the size or complexity of the estate.

12. Frorn in or about 1995 to in or about April 2009, in numerous cases

including but not limited to those set forth in Schedule A, respondent repeatedly

3



approved legal fees for Mr. Lippman without considering the statutory factors set out in

SCPA § 1108(2)(c).

13. From in or about 1995 to in or about April 2009, in numerous cases

including but not limited to those set forth in Schedule A, respondent awarded Mr.

Lippman the maximum fee recommended in the Administrative Board Guidelines,

calculated as a percentage of the value of the assets of each estate, regardless of the size

or complexity of the estate.

14. By reason ofthe foregoing, respondent should be disciplined for

cause, pursuant to Article 6, Section 22, subdivision (a), of the Constitution and Section

44, subdivision 1, of the Judiciary Law, in thatrespondent failed to uphold the integrity

and independence of the judiciary by failing to maintain high standards of conduct so that

the integrity and independence of the judiciary would be preserved, in violation of

Section 100.1 of the Rules; failed to avoid impropriety and the appearance of

impropriety, in that he failed to respect and comply with the law and failed to act in a

manner that promotes public confidence in the integrity and impartiality of the judiciary,

in violation of Section 100.2(A) of the Rules, allowed a social, political or other

relationship to influence his judicial conduct or judgment, in violation of Section

100.2(B) of the Rules, and lent the prestige ofjudicial office to advance his own private

interest or the interest of others, and conveyed or permitted others to convey the

impression that they were in a special positionto influence him, in violation of Section

100.2(C) of the Rules; and failed to perform the duties ofjudicial office impartially and

diligently, in that he failed to be faithful to the law and maintain professional competence

4
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18. Notwithstanding this knowledge, respondent did not reportMr.

Lippman to either law enfor~ementauthorities or the Departmental DiscipHnary

Committee.

19. In or about 2006, respondent implemented a system by which Mr.

Lippman would repay the advance and/or excess legal fees that he had previously

collected.

20. At respondent's direction,Mr. Lippman was kept on staff to "work

off" the excess and advance legal fees. Respondent appointed his court attorney, Mark

Levy, as Counsel to the Public Administrator and asked him to oversee the repayment

system. Respondent also appointed another court attorney, John Raniolo, as the Public

Administrator and asked him to assist in overseeing the system.

21. From in or about 2006 to in or about 2009, Mr. Lippman turned over

all legal fees he earned in more recent Public Administrator cases to repay the unearned

advance and/or excess legal fees he had collectedon prior pending matters.

22. In awarding fees to Mr. Lippman that were used for the repayment,

respondent failed to apply the individual consideration to each estate as required by

SCPA § 1108(2)(c).

23. Mr. Lippman continued to work as one of the counsels to the Public

Administrator until 2009, when John Reddy, the new Counsel to the Public

Administrator, terminated his services.

24.. By reason of the foregoing, respondent should be disciplined for

cause, pursuant to Article 6, Section 22, subdivision (a), ofthe Constitution and Section

6



44, subqivision 1, of the Judiciary Law, in that respondent failed to uphold the integrity

and independencc ofthe judiciary by failing to maintain high standards of conduct so that

the integrity and independence of the judiciary would be preserved, in violation of

Section·1 00.1 of the Rules; failed to avoid impropriety and the appearance of

impropriety, in that he failed to respect and comply with the law and failed to act in a

manner that promotes public confidence in the integrity and impartiality of the judiciary,

in violation of Section 100.2(A)of theRules, and allowed a social,political or other

relationship to influence his judicial conduct or judgment, in violation of Section

100.2(B) of the Rules; and failed to perform the duties of judicial office impartially and

diligently, in that he failed to be faithful to the law and maintain professional competence

in it, in violation of Section 100.3(B)(l) ofthe Rules, and failed to take appropriate action

upon receiving information indicating a substantial likelihood that a lawyer had

committed a substantial violation of the Code ofProtessional Responsibility, in violation

of Section 100.3(D)(2) of the Rules.

CHARGE III

25. From in or about 1997 to in or about 2005, respondent failed to

adequately supervise and/or oversee the work of court staff and appointees, including but

not limited to Public Administrator Esther Rodriguez, resulting in: (l) Michael Lippman,

Counsel to the Public Administrator, taking advance legal fees without tiling an

affirmation of legal services and/or taking advance legal fees that exceeded the maximum

amount recommended in the Administrative Board Guidelines, without the court's

approval, (2) numerous delays in the administration of estates that were lengthy and

7



with~ut valid excuse, (3) numerous individual estates with negative balances, (4) estate

funds being placed in imprudent and/or unauthorized investments and (5) the Public

Administrator's employment of a close acquaintance who billed estates for services that

were not rendered and/or overbilled estates.

Specifications as to Charge III

Advance and Excess· Legal Fees

26. From in or about 1997 to in or about 2005, in numerous cases

including but not limited to those set forth in Schedule B, Public Administrator

Rodriguez routinely paid to Mr. Lippman, and/or Mr. Lippman took,advance legal fees

without obtaining the court's approval or requiring affirmations of legal services setting

forth the work performed on the estate.

27. From in or about 1997 to in or about 2005, Ms. Rodriguez routinely

paid to Mr. Lippman, and/or Mr. Lippman took, advance legal fees that exceeded the

maximum legal fees recommended in the Administrative Board Guidelines, without

obtaining the court's approval:

a. In numerous cases including but not limited to those set forth in

Schedule C, Mr. Lippman failed,to refund money to the overcharged

estates.

b.' In numerous cases including but not limited to those set forth in

Schedule D, Mr. Lippman refunded money to the overcharged estates.

8



Delays in Estate Administration

28. From in or about 1997 to in or about 2005, in numerous cases

including but not limi.ted to those set forth in Schedule E; respondent failed to properly

supervise and/or oversee his appoit1tees with the result that cases were not timely

processed and final decrees were not timely filed. In 26 cases set forth in Schedule E,

respondent's failure to supervise resulted in estates remaining open for periods between

five and ten years before issuance of a final decree.

Negative Balances in·Numerous Estates

29. From in or abo'\lt 1997 to in or about 2005, respondent failed to

ensure that the Public Administrator filed adequate monthly statements of accounts that

were closed or finally settled, as required by SePA § 1109.

30. From in or about 1997 to in or about 2005, respondent failed to

ensure that the Public Administrator filed adequate bi-annual reports of every estate that

had not been fully distributed within two years from the date of issuance of letters of

administration or letters testamentary, as required by SCPA § 1109, in that the reports did

not include every estate or inter alia "the approximate amount of gross estates,

approximate amount that has been distributed to beneficiaries, approximate amount

remaining in fiduciary's hands, reason that the estate has not yet been fully distributed."

31. As a result of his failure to ensure that the Public Administrator filed

adequate reports, respondent failed to recognize that numerous individual estates had

negative balances.

9



32. From in or about 1997 to in or about 2005, respondent received

quarterly reports from the accountant, Paul Rubin, which failed to contain any

information on individual estates holdings and instead contained the aggregate monies

held by the Public Administrator's Office in a the commingled account.

Imprudent or UnauthorizedJnvestments

33. From in or about 1997 to in or about 2005, respondent failed to

properly supervise and/or oversee his appointees with the result that the Public

Administrator's Oftlce invested approximately $20 million of estate monies in auction

rate securities, an investment that was risky and imprudent, not authorized by the SCPA §

1107 and/or contrary to the Administrative Board Guidelines.

34. In or about February 2008, the auction rate securities markets froze,

with the result that the Public Administrator's Office could not sell the securities and pay

out distributions to estates whose assets had been invested in the securities.

35. In or about October 2008, upon an agreement entered into the by

Attorney Generalofthe State of New York andBank of America and Royal Bank of

Canada, the banks agreed to redeem the illiquid auction rate securities, including those

held by the Publie Administrator's Office.

Improper Billing

36. Respondent failed to properly supervise and/or oversee his appointees

with the result that, at various times while she was Public Administrator, Esther

Rodriguez used her position to hire her boyfriend, John Rivera, as an independent

10



contractor and permitted himto overbill estates and/or to bill estates for services that

were not rendered.

37. By reason of the foregoing, respondent should be disciplined for

cause, pursuant to Article 6, Section 22, subdivision (a), ofthe Constitution and Section

44, subdivision 1, of the Judiciary Law, in that respondent failed to uphold the integrity

and independence ofthe judiciary by failing to maintain high standards of conduct so that

the integrity and independence ofthe judiciary would be preserved, in violation of

Section 100.1 of the Rules; failed to avoid impropriety and the appearance of

impropriety, in that he failed to respect and comply with the law and to act atall times in

a manner that promotes public confidence in the integrity and impartiality of the

judiciary, in violation of Section 100.2(A) of the Rules; and failed to perform the duties

of judicial office impartially and diligently, in that he failed to be faithful to the law and

maintain professional competence in it, in violation of Section 100.3(B)(1) of the Rules,

failed to maintain professional competence in judicial administration, in violation of

Section 100.3(C)(l) of the Rules, and failed to require staff~ court officials and others

subject to the judge's direction and control to observe the standards of fidelity and

diligence that apply to the judge, in violation of Section 100.3(C)(2) of the Rules.

CHARGE IV

38. In or about 200 1 to in or about 2003, respondent failed to disqualify

himself from cases in which Michael Lippman appeared, notwithstanding that Mr.

Lippman raised more than $125,000 in campaign funds for respondent's 2001 campaign

for Surrogate, Bronx County.

11



39. By reason! of the foregoing, respondent should be disciplined for

cause, pursuant to Article 6, Section 22, subdivision (a), of the Constitution and Section

44, subdiv~sion 1, ofthe Judiciary Law, in that respondent failedto uphold the integrity

and independence of the judiciary by failing to ll1S:lintain high standards of conduct so that

the integrity and independence ofthe judiciary would be. presel;ved, in violation of

Section 100.1 of the Rules; failed to avoid impropriety and the appearance of

impropriety, in that heperll1itted social and political relationships to influence his

conduct and judgment, in violation of Section 100.2(B) of the Rules; and failed to

perform the duties ofjudicial office impartially and diligently, in that he failed to exercise

the power of appointment impartially and on the basis of merit, in violation of Section

100.3(C)(3) ofthe Rules, and failed to disqualifY himself in proceedings in which his

impartiality might reasonably be questioned, in violation of Section 100.3(E)(l) ofthe

Rules.

WHEREFORE, by reason of the foregoing, the Commission should take

whatever further action it deems appropriate in accordance with its powers under the

Constitution and the Judiciary Law of the State of New York.

Dated: January 4, 2011
New York, New York ~._-. d-~\<;\-\l--\.le --

ROBERT H. TEMBE KJIAN-­
Administrator and Counsel
State Commission on Judicial Conduct
61 Broadway
Suite 1200
New York, New York 10006
(646) 386-4800
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STATE OFNEW YORK
COMMISSION ON JUDICIAL CONDUCT

-----------------------------------------------------~

In the Matter of the Proceeqirig
Pursuant to Section 44, subdivision 4,
of the Judiciary Law in Relation to

LEE L. HOLZMAN,

a lttc:ige of the Surrogate's Court,
Bronx County.

STATE OF NEW YORK )
ss.:

COUNTY OF NEW YORK )

VERIFICATION

ROBERT H. TEMBECKJIAN,being duly sworn, deposes and says:

1. I am the Administrator of the State Commission on Judicial

Conduct.

2. I have read the foregoing Formal Written Complaint and, upon

information and belief, all matters stated therein are true.

3. The basis for said information and belief is the files and records of

the State Commission on Judicial Conduct.

Robert H. Tembe

Sworn to before me this
4th day of January 2011

. F'(C~(3t:f~ J. SCHWARZ
Notary l'ublic·Stale of New'y k

. .' ~o. 01 SC4524SEi6 or
iIIl cfJualihed in New York Count

y -,OlllfrlISSIO(j ['xpires ,Jan, .31 Y;)c,;1 /1
, I ~~'~'''''''''_k'''''
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SCHEDULEA

Bell. Esther 658A2005
Bielfeld, Peter 15lA2002
Celnick, Harold 375A2000 ----
Cerbone, Ermelina .382A2005
Coakley, Loretta 282A2003
Conde, Jacqueline 542A2001
Danziger, John 238A2001
Demick, Evel n 268A2004
Diop, Modou 172A2006
Echevarria, Victor 389A2002
Einstein, Florence 276A2002
En Bee, Edward 48A2005A
Falodun, Ayorinde 916A2002
Fein enbaum, Julius l24A2002
Gaskiewicsz1...}..=a:::.n ~~ +---=-:63:.::9:..:.A:::l:...::.9..::.9..::.4 ~_---,-_----j

Glasco, Diane 318A2004
Harris, Jeanette 256Al999
Kissler, Norman 597A200l
Kreisher, Josehine347A2000
Laporte, Louis 225Al998
Lifshitz, Ida 387A200l
Marks, Helen 303A~02

Packin, Morris 461A2003
__ Patane, J02~£!L.... 25A2000

ReinsteinL_~~y_Iv_ia~ l_l-5-2---A'--2-'-O-04---------.
Santiago, Edwin lOOA1995
Sinclair, Delores 7l2A2005
Tacoronte, Carmelo 198A2005
Tarra 0, John 8A2002
Vasquez, Angel 264A2001
Waks, Lawrence 409A2004-----



SCHEDULE B

Acaba, Carmen 112A2004
Acosta, Armando 344A2000
Alston, Lorenzo 4.8A2002B
Artis. Michael 2007-348
Blan~hard, Hard 1016P2004A
BrieL Graciela De Cordova 593A2000
---_._----=---=--~~-:.--_-----~~-=---..:....._--------~--------j

Brown. Lillian 492P2003
Camara, Mohmammad 491. ~""'LJVV

Carter, Cornelia 714A2004
Chenault, James 192A1995
Chesterfield, David 789A2000
Dewart, Violet 217A2005
Douglas, James 626A1990
Fleischer, Isidore 766A2003

--1----'---------------
Frankolino, Get~ld 25A1999
Gainer, Wll1i~rn. 78A1997
Gordon, Edith 49A2005

__ II~mbright, Natasha 137A2000
Hollington, Floyd 641 A2003/442A2002
Johnson, Owens 738A90

~=-------"-----------------------jl-- --
Kelson, James 210A2004
L~ster, Sarah 384A2004
Martinez, Aristedes 143A2000
Martinez, Consuela 140A2000
Miles, George 608M2006
Mohamed, Abullah 564A1994
Montiel, Isabel------ 51A1997 .---

-- ----·-------..-·---1

Raven, Julius 749A2004
r----.LC--------------------II--~-=-_:_-------------------.------

Ress, L nn 491A2005
Rossbach, Mollie 134A2006
Scott, Jacqueline 955A1996
~il~£son, Ra~____ _ ~___L.....8_0_A_2_00_1__..~ __'



SCHEDULE C

Biefield, Peter ISlA2002 .
Brown, Lillian 492P2003
Carter, Cornelia 714A2004
Cokker, Naomi 164P1997
Cushman, Louis 711 A2001
En Bee, Edward 48A200S
Falodun, Ayorinde 916A2002
Fleischer, Isidore 766A2003
Gordon,-=E--=-d.::..::ith:'::+_~-'--' ----'- f-..-.-..:.4.::..::9A~2=-O=-=O--=-S'----,--,-,--.=--,,-- __~ ---,_-I

'Hollington, FlOyd 64lA2003/442A2Q02
Martinez, Aristedes 143A2000
McGoldrick, Frank 90SA2002
Papkin,Morris 46lA2003
RizzQ, Jost)' hine 19A2005
Simpson, RaY 80A2001



SCHEDULE D

Acaba. Carmen 112A2004
Acosta, Armando 344A2000
Babineau, Alice 80 lA 1995
BelL Esther 658A20~0:.::5__~~~_~~_~~ -I

r-B'-:--la--n-ch-a-'-rd-,-H-a-rd-.------------+--10-1-6P2004

Brady, John 385A2004
Brown, Lillian 492P2003
Camara, Mohammed 491A2000
Chenault, James 192A1995
Clark, Albert 618A2005
Coakley, Loretta 282A2003
Covias, Antoinette 541 A19991--------------------------_-----------+---- '-:---.-.--------------.-
Demick, Evel n 268A20041-------'-----"--- --------- -+ ______._
Dewart, Violet 217A2005
Diop, Modou 172A2006
Echevarria, Victor 389A2002
Einstein, Florenqe 276A2002
Frankolino,Gerald 25A1999
Glasco, Diane 318A2004
Graham, Viola 414A2004
Greenbaum, Rene~ 178A2004
Hambright, Na,tMha 137A2000
Hollywood, P~t~r 515A2003
Kissler, Norman 597A200 1
Kreischer, Jose hine 347A2000
Lashkoff, Galena 269A2005
Reinstein, S Ivia 152A2004---
Ritz, Dorothy.. +-l::..-4:.:::0:..:A:::2.::.0.0::..:3~ _____1

Rizzo, Jose· hine 19A2005
Santia 0, Edwin 100A1995
Sinclair, Del()f¢s 712A2005A
Tacoronte, Carmelo 198A20Q5
Vand¢fll1ark, Mary 2004A855
Vasq~~~-, Angel ._ . 264A200 1



I
Alcantara, Samuel
Babineau, Alice
Blanch, Geraldine

SCHEDULE E

730A2000
801Al995
716A2000
74A2001

Blanch, Geraldine 74A2001
-------'-!------...:-------------1

Chenault, James 192A1995
Chesterfield. David 789A2000
Cushman, Louis 71lA200 1

f-------. ----------1
e-Pan~iger,John -+-_2_3_8_A_2~O_O_1~ _

Demick, Evelyn 268A2004
Echevarria, Victor 398A2002
Fleming, Elaine 819A1994
Frankolino, Gerald 25A1999
Hambright, Nata.sha 137A2000
Kreischer, Josephine 347A2000
Lederman, St~a~n~le__"_y-----:-:----_--__l_~1----2~2A=-.19;....-:9----9---------..~
-Martinez, Consue1o 140A2000
-Montiel, Isabel 51A1997
Rodriqllez, Christina l11A2000
Sa.ritiago, Edwin 1OOA 1995
Scott, Jacqpeline 955A1996

~Jnclair, Delores 712A.+---2~OO5 ___c_--

Twist, Margaret 4A1995
Vandermark, Mary 2004A855
West, Margaret 45A1999
White, Warren 648A2001-- .

__ Wilson, Jean 841A1995-- . --_._--------------------~--------_.----'-------_._-------------------------'



STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

In the Matter of the Proceeding
Pursu'\l1t Jq .SectiQl1 44,subc1ivision 4,
of the Jlldiciary Law inRelatiql1 to

LEE L. HOLZMAN,

a Jllclgei of the Surrogate's Court,
Bronx COllnty.

MANDATORY: .Judge'.sHoIlle Address

In the event that a deter01irmtion of the COO1missiOl1ort Judicial Conduct is made in the above
O1attyr requiringtransl11ittal to the Cllief Jllclgeandservice. upon the judge inaccordal1se with
JUdiciary LaW§44, subd. 7, the Court ofAppeals has asked the Commission to provide the
judge's home address.

Juclge's Home Address

OP1'IONAL: Request and Authorization to Notify Judge's Attorney of Determination

In the event that a determination of the Commission on Judicial Conduct is made in the above
matter requiring transmittal to the Chief Judgeflnd service upon me in accordance with Judiciary
Law §44, subd. 7, the undersiglwdjudge or justice:

(1) requests and authorizes the Chief Judge to cfluse a copy of my notification letter from him
and a copy of the determination to be sent to my attorney(s) by mail:

Attorney's Name, Address, Telephone

(2) requests and authorizes the Clerk of the Commission to transmit this request to the Chief
Judge together with the other required papers.

This request and authorization shall remain in force unless and until arevocation in writing by
the undersigned judge or justice is received by the Commission.

Dated:
Signature of Justice

Acknowledgment:
Signature of Attorney for Justice

SEND To: Clerk of the Commission
NYS Commission on Judicial Conduct
61 Broadway (Suite 1200)
New York, NY 10006
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STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

In the Matter of the Proceedings Pursuant
to Section 44, subdivision 4, of the
Judiciary Law in Relation to

LEE L. HOLZMAN,

a Judge of the Surrogate's Court,
Bronx County.
-------------------~.-------------------.-._.-------~- ----

VERIFIED ANSWER TO
FORMAL WRITTEN COMPLAINT

LEE L. HOLZMAN, by his attorneys GODOSKY & GENTILE, PC., as and for his answer

to the Formal Written Complaint, sets forth as follows:

1. Admits allegations in paragraph "1" of the Formal Written Complaint.

2. Denies knowledgeor information sufficient toJorm a belief with respect to paragraph "2"

of the Fonnal Written Complaint.

3. Denies each and every allegation contained in paragraph "3"of the Ponnal Written

Complaint.

4. Admits allegations contained in paragraph "4" of the Fonnal Written Complaint, except

Denies that the Respondent's current tenn expires on December 31, 2011.

ANSWERING CHARGE I

5. Denies each and every al1egation contained in paragraph numbered and designated as "5",

6. Admits allegations in paragraphs numbered and designated as ~'6", "7", and "8".

7. Denies each and every allegation contained in paragraph numbered and designated as "9",

except admits that the Administrative Board Guidelines recognize that it is theresponsibility

of the Surrogate to fix the reasonable compensation of counsel after consideration of the



factors set forth in SCPA § 1108(2)(c).

8, Denies each and every allegation contained in paragraphs numbered and designated as "10",

"12", "13" and "14".

9. Denies knowledge or information sufficient to form a belief with respect to paragraph

numbered and designated as "11".

ANSWERING CHARGE II

1O. ' Denies each and every allegation contained in paragraphs numbered and designated as "15",

"17", "22"and "24".

11. Denies each and every allegation contained in paragraph numbered and designated as "16",

except that Respondent admits he learned at some point in time that Michael Lippman had

received advance legal fees.

12. Denies knowledge or information sufficient to form a belief with respect to paragraph

numbered and designated as "18", except Admits that Respondent did not report Mr,

Lippman to Law Enforcement Authority or the Departmental Disciplinary Committee, but

there came a time when the Respondent was aware that Mr. Lippman was under

investigation.

13. Denies knowledge or information sufficient to form a belief with respect to paragraph

numbered and designated as "19", except to admit that in or about 2006 respondent

implemented a system by which Mr. Lippman would repay advance legal fees he had

collected.

14, Admits allegations in paragraphs numbered and designated as "20", except denies that at

respondent's direction Mr; Lippman was kept on staff to "work off' excess legal fees.



Respondent implemented a system wher~in fees earned by Mr. Lippman were first used to

repay advance legal fees he had collected.

15. Denies knowledge or information sufficient to form a belief with respect to paragraph

numbered and designatedas"21".

16. Admits t~e allegation in paragraph numbe~ed and designated as "23", exceptdenies that John

Reddy had the a\lthority to terminate Mr. Lippman without the authorization of respondent

and that respondent so authorized the termination.

ANSWERING CHARGE III

17. Denies each and every allegation contained in paragraphs numbered and designated as "25",

"28", "29", "30", "31 ", "33", "36" and "37 t1
•

18. Denies knowledge or information sufficient to form a belief with respect to paragraphs

numbered, and designated as "26" and "27",in that the factual allegation is nonsensical,

vague and overlybroad.

19. Admits allegations in paragraph numbered and designated as "32".

20. Denies knowledge or information sufficient to form a belief with respect to paragraphs

numbered and designated as "34" and "35".

ANSWERING CHARGE IV

21. Denies knowledge or information sufficient to fonn a belief with respect to paragraph

numbered and designated as "38".

22. Denies each and every allegation contained in paragraph numbered and designated as "39".



AS AND FOR A FIRST AFFIRMATIVE DEFENSE

The Complaint must be dismissed as it fails to state a claim, cause of action or violation of

the Rules.

AS AND FOR SECOND AFFIR.MATIVE DEFENSE

The Complaint must be dismissed as the factual allegations set forth therein are

unconstitutionally vague, overly broad and fail to advise the Respondent of the specific cases or

actions upon which the alleged violations are predicated.

AS AND. FOR THIRD AFFIRMATIVE DEFENSE

The Complaint and the charges are violative ofthe Respondent's due process rights.

WHEREFORE, respondent, LEE 1. HOLZMAN, respectfully requests that the complaint

against him be dismissed in all respects.

Dated: New York, New York
January 21,2011

~D~
GODOSKY & GENTILE, P.C.
Attorneys for Defendant
61 Broadway
New York, New York 10006
(212) 742-9700

TO:
ROBERT H. TEMBECKJIAN
Administnitor and Counsel
State Commission on Judicial Conduct
61 Broadway
New York, New York 10006
(646) 386-4800
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INDIVIDUAL VERIFICATION

I4J 006

STATE OFNEWX-0R.K )
:f#At;r/M« ) ss.

COUNTY OFl'~y .¥eIU{ )

LEE L. HOLZMAN, being duly sworn, deposes and. says:

I aI1l tb'<:, respond~t in the withinacti~11. rbaverel¢theannexed ANSWER, know the
conten1:$ thereof, and the sameis. true to rnyk.1lowledge, exceptthoscmatters stated upon information
and belief, and as to those matters I beHeve them to be true.

~-t~~
LEE L. HOLZMAN

SWO~ to befor~me onthis
1.. 0 . day of Januaty, 20 11

MA~I(J·l.·YV
N()TA~Y PU~L1C;,~t:f!Qf NeW Vori<
No. 02I.E462~4t4. Bronx CQunty

commission Expires March 30.2014
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EXHIBIT C



STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

In the Matter of the Proceedings Pursuant

to Section 44, subdivision 4, of the
Judiciary Law in Relation to

LEE L. HOLZMAN,

a Judge of the Surrogate's Court,

Bronx County.

MOTION TO DISMISS
FORMAL WRITTEN COMPLAINT

PLEASE TAKE NOTICE that, upon the annexed Affirmation of David Godosky, Esq.,

dated February 1. 2011, and upon all the pleadings herein, plaintiff will move the Commission

on Judicial Conduct, at 61 Broadway, New York, New York, on the 4th day of March, 2011, at

10:00 o'clock in the forenoon of that day, or as soon thereafter as counsel can be heard, for an

Order Dismissing the Formal Written Complaint without prejudice to re-file or, in the

alternative, requesting a stay of the proceedings against Respondent, ~d for such other, further

and different reliefas The Commission deems just and proper.

Dated: New York, New York
February 2,2011

TO:
ROBERT H. TEMBECKJIAN
Administrator and Counsel
State Commission on Judicial Conduct
61 Broadway
New York, New York 10006
(646) 386-4800



STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

In the Matter of the Proceedings Pursuant
to Section 44, subdivision 4, of the
Judiciary Law in Relation to

LEE L. HOLZMAN,

a Judge of the Surrogate's Court,
Bronx County.

MOTION TO DISMISS
FORMAL WRITTEN COMPLAINT

DAVID GODOSKY, ESQ., an attorney duly admitted to practice law in the State of

New York, does hereby affirm the truth of the following under penalty of perjury:

1. I am a member of the law firm of Godosky & Gentile, P .C., attorneys for the Honorable

Lee 1. Holzman ("Respondent").

2. This Affirmation is submitted to the Commission on Judicial Conduct ("Commission") in

suppo11 of a Motion to Dismiss the Fannal Written Complaint without prejudice to re-file

or, in the alternative, requesting a stay of the proceedings against Respondent.

3. As set forth more fully below, the charges contained in the Forn1al Written Complaint

dated January 4, 2011, relate almost exclusively to misconduct - indeed, criminal

misconduct - committed by Michael Lippman, former Counsel to the Public

Administrator in Bronx Cciunty. The investigation and prosecution of this criminal actor

is pending. Mr. Lippman is being prosecuted in Supreme Court, Bronx County, under

Indictment #02280-2010. At this time, the facts, testimony, records, witnesses, and

indeed, the only person charged with the criminal acts perpetrated for his own benefit ­

Michael Lippman - are largely unavailable to Respondent. Forcing Respondent to defend
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himself against these charges while the criminal prosecution of Lippman is still pending,

speaks of fundamental unfairness, violates all notions of due process, and elevates

prosecutorial expediency over ajust and proper disciplinary procedure.

The Formal Written Complaint and Charges

4. Respondent was admitted to practice as an attorney in New York in 1966. He was

elected Judge of the Surrogate's Court, Bronx County in 1988.

5. Pursuant,to the Commission's authorization, Respondent was served with a Formal

Written Complaint ("Complaint"), dated January 4, 2011, Exhibit "A". The Complaint

contains four charges. The First Charge alleges that from 1995 to 2009, the Counsel to

the Bronx Public Administrator's Office, Michael Lippman, requested fees that failed to

comply with the Surrogate's Court Procedure Act ("SCPA"), and that Respondent

approved those requests. Annexed to the Complaint is "Schedule A," purportedly listing

the case names and case numbers in which the fee requests allegedly violated the SCPA.

The Second Charge alleges that in 2005 and 2006 Mr. Lippman took unearned advanced

legal fees without the approval of the court and that Respondent failed to report him. The

Third Charge alleges that from 1997 to 2005 Respondent failed to adequately supervise

the work of Public Administrator Esther Rodriguez. Annexed to the Complaint in

Schedule B, is purportedly a list of the case names where Mr. Lippman allegedly took

advanced legal fees paid by Ms. Rodriguez. Schedule C purportedly lists the case names

where Mr. Lippman did not return money that was allegedly overcharged to estates.

Schedule D purportedly lists the case names and numbers where Mr. Lippman refunded

money to the allegedly overcharged estates. Schedule E purportedly lists the cases that

Respondent allegedly failed to properly supervise. The Fourth Charge aileges that Mr.
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Lippman allegedly raised money for Respondent's 2001 campaign for Surrogate and that

Respondent failed to disqualify himselffrom'Mr. Lippman's cases in 2001 through 2003.

6. The Complaint charges violations of the Rules of the Chief Administrator of the Courts

Governing Judicial Conduct ("Rules"), Specifically, as to Charge I, the Complaint

charges violations of Sections 100.1, 100.2(A), 100.2(B), lOO.2(C), 100.3(B)(1), and

100.3(C)(3). As to Charge II, the Complaint charges violations of Sections 100.1,

100.2(A), 100.2(B), 100.3(B)(1), and 100.3(0)(2). As to Charge III, the Complaint

charges violations of Sections 100.1, 100.2(A), 100.2(B), 100.3(B)(l),100.3(C)(1), and

100.3(C)(2). As to Charge IV, the Complaint charges violations of Sections 100.1,

100.2(B), 100.3(C)(3), and 1OO.3(E)(l).

, 7. Respondent served an Answer with Affirmative Defenses dated January 21, 2011, which

is annexed hereto as Exhibit "B".

Considerations of Fairness and Due Proces.s Requite a Stay of theseProceedin~sdue to
the Unavailabili!y of Critical.and Material Evidence for Respondent's Defense.

8. Michael Lippman served as a Counsel to the Public Administrator of Bronx County for

more than 30 years before he was relieved of his duties by Respondent in April of 2009.

The Complaint alleges various acts of alleged misconduct by Michael Lippman

("Lippman") between the years of 1995 and April 2009.

9. For certain years in the above-referenced period, the Public Administrator was Esther

Rodriguez. It is alleged in the Complaint that Ms. Rodriguez advanced certain monies

and legal fees to Lippman in violation of certain fee and Surrogate's Court guidelines

("Guidelines").

10. At some point, Lippman (and, perhaps,Ms. Rodriguez) came under .the investigation of

the Bronx District Attorney's Office and the Department of Investigation. A multi-year
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investigation culminated in the indictment of Michael Lippman. A copy of the Indictment

in People of the State ofNew York v. Michael Lippman, Ind. No. 02280-2010 is annexed

hereto as Exhibit "C".

11. In a press release, the Bronx District Attorney's Office noted that Lippman took certain

actions, including filing frau.dulent documents, in order to conceal criminal acts from the

Surrogate's Court. The statement also notes that Lippman undertook other fraudulent

actions in an effort to conceal or hide any excessive fees he derived from the estates. A

copy of the February 5, 2010 Bronx District Attorney's Press Release is annexed hereto

as Exhibit "b,~.1

12. The Indictment (Exhibit "e") alleges that Lippman committed the following criminal

actions:

• Between February 5, 2002 and March 31, 2009, Lipppman engaged "in a scheme

constituting a systematic ongoing course of conduct with intent to defraud more than

one person and so obtained property... that being, a sum of United States Currency

from'the Bronx Public Administrator" as the Administrator of various estates.

.. On June 10, 2004 and March 1, 2005, Lippman filed accountings and affidavits of

legal services that were knowingly false, contained false statementsand/or entries,

and were done for the purpose of defrauding the State.

.. Between the dates of March 5, 2002 and July 7, 2010, Lippman stole amounts of

money ranging from in excess of $3,000 to in excess of$50,000 held by the Public
I

Administrator for a certain estates.

I ANew York Law Journal article on the Lippman Indictment and Press Release noted "There is no suggestion in
the indictment that Surrogate Holzman was aware that Mr. Lippman had charged excessive fees. In fact, in a
statement distributed by the Bronx District Attorney's Office, prosecutors said that "in some instances" Mr.
Lippman underreported his fees "in reports filed with the court to hide the excessive fees," (N.Y.LJ., July 9, 2010).
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• Lippman is also charged with multiple acts· of scheming to defraud, falsifying

business records, filing false instruments, and committing larcenies.

13. The relief sought by this motion is necessitated by the simple fact that the public servant

who was deceived by and a victim ofLippmah's despicable acts is being forced to defend

his own actions and knowledge before the criminal himself is tried and the acts and

evidence attendant to Lippman's actions are fully known to Respondent and his

attomeys. A "tail wagging the dog" approach to a disciplinary investigation and

prosecution of a sitting Surrogate Judge is not only inappropriate, we respectfully submit,

it is wholly unnecessary. The proper (and usual) course is to simply allOW the criminal

, matter to run its course and then, if warranted, institute or resume the disciplinary

proceeding against the relevant judges or attomeys.

14. Annexed hereto is an affidavit by Lippman's criminal defense attorney, Murray Richman,

Esq., as Exhibit "E". Mr. Richman attests to the pendency of the criminal action and that

while such action is pending, should his client be compelled by subpoena to appear at a

hearing in this matter, he would advise his client to refuse to answer questions or give

testimony pl,lrsuant to his rights under the Fifth Amendment of the United States

Constitution. Accordingly, it is clear that should this matter proceed prior to the

conclusion of the criminal prosecution of Lippman, Respondent would be .forced to

defend his actions, indeed his very career, without being able to examine and present the

one person thafthe Department of Investigation· and the District Attorney's Office have
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concluded is responsible and criminally liable for the fraudulent scheme that was

perpetrated. 2

15. It is patently unfair for Respondent to be forced to mount a defense when the key witness

- who· is uniquely aware of the facts underlying the charges against ResPQudent - will

refuse to answer any questions if called to testify prior to resolution of his criminal case.

More importantly, upon infonnationand belief, a multitude of witnesses have provideci

statements and/or testimony to the District Attorney's Office and the Grand Jury, with the

identity of such persons as well as the substance of their statements largely

undiscoverable to Respondent.

16. Indisputably, the vast trove of investigative materials in the criminal prosecutor's

possession (that will, at some point, be provided to the criminal defendant) is beyond the

reach of Respondent while the criminal prosecution remains active:

17. Although the pendency of a criminal proceeding does not give rise to an absolute right

under the United States or New York Statf;) Constitutions to a stay of a related civil

proceeding, "[t]here is no question that the court may exercise its discretion to stay

proceedings in a civil action until a related criminal dispute is resolved." DeSiervi v.

Liverzani, 136 A.D.2d 527 (2nd Dept. 1988) (citing United States v; Kordel, 397 U.S. 1

(l969);Klitzman, Klitzman & Gallagher v. Krut, 591 F.Supp. 258, 269-270, n. 7, affd.

744 F.2d 955 (3rd Cir. 1984)). Courts will often exercise their discretion to grant a stay in

order to avoid the risk of inconsistent adjudications, application of proof, and potential

waste of judicial resources. Zonghetti v. Jeromack, 150 A.D.2d 561, 562 (2nd Dept.

1989). Another instance when a stay will be deemed necessary, which is relevant to the

1 The prejudice to Respondent is compounded should it be determined that Lippman provided testimony to the
Commission during the investigative phase, allOWing inquiry by Staff Counsel and investigators but depriving
Respondent ofany similar opportunity.
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present proceedings, is when relevant and neceSsary evidence is within the control of the

criminal investigation/triaL See J.P. Morgan Chase Bank v. Pelosi, N.Y.LJ., Dec. 26,

2003, at 19, col. 3[Supreme Court, Suffolk County, Jones, J].

18. In addition, courts are apt to exercise this discretion when issu~s of fairness predominate.

In particular, courts have consistently held that when a party faces prejudice that would

result from the assertion ofthe privilege against self-incrimination by a non-party witll~ss

who is a defendant in a related criminal matter, a stay is appropriate so as to protect the

party's right to mount a competent defense. See Access Capital, Inc. v. DeCicco, 302

A.D.2d 48, 52 (1st Dept. 2002) ("a discretionary stay is appropriate to avoid prejudice to

another party that would result from the assertion of the privilege against self-

incrimination by a witness"); Walden Marine, Inc. v. Walden, 266 A.D.2d 933, 933-34

(4th Dept. 1999) (finding that a stay is appropriate to protect the rights of a party to assert

a competent defense when an essential non-party witness intended to invoke the

privilege); Graffagriino v. Lower Manhattan Dev. Corp., 910 N.Y.S.2d 762 (N.Y. Sup.

ct. 2010) ("[Defendant] has not shown that absent that person's testimony, it will be

unable to defend itself properly."); Allen v. Rosenblatt, 5 Misc. 3d IOI4(A), 798

N.Y.S.2d 707 (N.Y. Civ. Ct. 2004). See also, infra, Britt v. Inttl Bus Services, Inc., 255

A.D.2d 143, 143-44 (1st Dept. 1998); ~tolowski v. 234 E. 178th 81. LLC, 819 N.Y.S.2d

213 (N.Y. Sup. Ct. Bronx 2006).3

19. Similarly, in Britt, the Appellate Division granted the defendanfs motion for a stay of a

civil action pending the resolution of a criminal action involving a co-defendant. The

defendant contended that because of the unresolved criminal proceedings, the co-

3 While the above cases deal with the right to mount a defense pending the outcome of a criminal trial, this is not
dissimilar to the Sixth Amendment right of confrontation, which is applicable to administrative proceedings. See
Gordon v. Brown, 84 N.Y.2d 574,578 (1994).
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defendant intended to assert his Fifth Amendment privilege against self-incrimination in

the civil action, and that his testimony was both necessary and critical, to a competent

defense of the civil action. The co-defendanfs counsel had indicated that his client

clearly intended to invoke his right against self~incrimination. The court found that

without the' co-defendant' s critical and necessary testimony in the civil action, the

petitioner would be unable to assert a competent defense. Further, any prejudice to

plaintiff by the delay, was not as severe as the prejudice defendant would suffer without a

stay. Britt, 255 A.D.2d at 143-44,

20. Similarly, in Stolowski, the defendant argued that due to the anticipatedasseliion of the

Fifth Amendment by all of the witnesses during the pendency of the related criminal

proceedings, the defendant would be unable to assert a competent defense in the civil

action, The court acknOWledged that cases dealing with stays in civil cases, pending the

outcome of a related criminal proceeding, are not entirely uniform or consistent. Despite

that inconsistency, "trial courts have nevertheless rather consistently found the privilege

against self-incrimination to be a compelling factor and therefore found it appropriate to

stay related civil cases during the pendency of criminal prosecutions," ld. Furtheimore,

when there are non-party witnesses who are expected to exercise their Fifth Amendment

rights and will refuse to give testimony, it hampers the defendant from preparing a

competent defense. The court explained that "the exercise of discretion in granting a stay

appears to be more liberal when the witnesses invoking the 5th Amendment privilege are

unrelated non-party witnesses. Thus, the fact that discovery from these unrelated

persons will be unavailable in this action provides an independent basis fOf. and

augers in favof of, a limited stay." rd. (Emphasis added).
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21. This is pr~cisel y the scenario at h(l.lld.in tpiscase. If a. stay is hOt granted in this

proceeding, key non-party witnesses will assuredly refuse to te·stify, greatly prejudicing

Respondent' oS right to mount a competent defen.se. Because Mr. Lippman will be

available to testify upon completion of his criminal trial, as the issue of self-incrimination

will no longer apply, there is no rational explanation for denying Respondent's request

for a stay.

22. Even if the Commission were to argue that Respondent could proceed without this highly

relevant, probative, and presently unavailable testimony and proof and mount a defense,

it is inarguable that Respondent would be unfairly penalized in the presentation of a

defense as to sanction. The indictll1ent itself makes no suggestion of' any proof that

Respondent was aware during the relevant period that Lippman was engaging in

fraudulent and criminal conduct. By its very nature, the acts perpetrated by Lippman

were undertaken with the express goal of hiding his misconduct from Respondent. The

measures taken by Lippman in this regard, and the extent to which such subterfuge was

successful, is clearly a critical component of any sanction that would be considered

against Respondent were any charges of misconduct sustained. Again, to deprive

Respondent of such evidence in defending his life's work and reputation were he to face

sanctions in this matter is unacceptable. To prosecute Respondent now and only later

learn the full extent of the actions of an accused criminal and rogue actor :- proof which

may well serve to mitigate Respondent's responsibility or knowledge of such acts ­

leaves the realm of the reasonable and enters a "shoot 'em first,ask questions later" style

of prosecution. "The rules governing judicial conduct are rules of reason." (The Rules
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Governing Judicial Conduct, Preamble). The manner i)1 which they are applied must be

governed by reason as well, not simply dictated by the age of the Respondent.

The Factual Allegations in the Complaint Lack Spedficify and Are Unconstitutionally

Vague

23, The Complaint against Respondent is vague and its factual deficiencies render it nearly

impossible to defend against. The Complaint provides gaping time periods in which

other individuals allegedly engaged in certain alleged activities that the Respondent

allegedly endorsed or failed to properly supervise, prevent from occurring, or failed to,

tum over to the authorities. The Complaint fails to actually delineate with any specificity

the methods by which the actions of Lippman were carried out, what cases were actually

delayed, and how and why any of this amounts t~ a violation by Respondent. This lack

of specificity is patently .insufficient and wholly violative of Respondent's constitutional

right to due process, and as such, should be dismissed.

24. Disciplinary proceedings are considered to be quasi-criminal in nature. Accordingly,

individuals subject to such proceedings are entitled to the elements of procedural due

process, including the entitlement of having notice of the charges against him. Javits v.

Stevens, 382 F. Supp. 131, 138-39 (S.D.N.Y. 1974)., Because "valuable rights of the

accused official are at stake, as well as his good name, the same safeguards that are used

to protect good name, fame, property, or person, in courts of justice, should in substance

be observed in these proceedings," People ex reL Miller v. Elmendorf, 42 A.D. 306, 309

(3rd Dept. 1899). It is necessary that the person accused is sufficiently apprised of the

charges against him so that he is able to prepare his defense. The charge' needs to be

definite, and "where it consists in an act done or omitted to be done, the time and place of
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such act or omission to act should be stated with sufficient certainty to enable the party

charged to be prepared to meet it." Id. at 309. The Complaint against Respondent fails to

meet these requirements ofdue process.

25. Wolfe v. Kelly evaluates the level of specifwity constitutionally required. The petitioner

in that case, a police officer, challenged an employment termination proceeding based on

charges that he stopped unidentified individuals in unspecified locations and confiscated

unspecified amounts of narcotics and cash on four occasions that occurred 011 unspecified

dates at some time during a 24-month period. rhe petitioner asserted that the vagUeness

of the charges denied him due process because he was prevented from preparing a

defense. The Appellate Division agreed. The court found that chief among the principles

of Due Process is notice of the charges. In the context of an administrative hearing, the

charges need to be "reasonably specific, in light of all the relevant circumstances, to

apprise the party whose rights are ,being determined of the charges against him...and to

allow for the preparation of an' adequate defense." Furthermore, stating general time

frames in the complaint is not reasonably specific so as to satisfy due process

requirements. Wolfe v. Kelly, 911 N.Y.S.2d 362,363 (1st Dept. 2010).

26. The Complaint against Respondent fails to specify the particular facts underlying the

charged violations. The First Charge alleges "[f]rom in or about 1995 to in or about

April 2009," Mr. Lippman submitted affirmations of legal services that did not comply

with the SPCA and requested the maximum fees allowable under the SCPA, and that

Respondent, "in numerous cases including but not limited to those set forth in Schedule

A," awarded Mr. Lippman's requests. That the first charge provides afourteen year time

span in which Lippman had on certain occasions violated the SCPA, without further
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factual support other than ~n annexed'list of cases naming when on~ or more of these·

violations allegedly occurred, is constitutionally deficient. It is impossible for

Respondent to defend himself against allegations - spanning over a fourteen-year time

period - that are so completely devoid of factual support.

27. The Second Charge alleges thatl<in or about late 2005," Respondel1t learned in

"numerous cases," that Mr. Lippman had taken advance legal fees equal to the maximum

legal fee recommended in the Guidelines without the approval· of the court and that "in

numerous cases," had taken fees in excess of the Guidelines. The Complaint does not

specify on how many occasions Mr. Lippman violated the Guidelines nor does it specify

on which occasion these violations occurred. The Complaint further alleges that

Respondent "did not report Mr. Lippman" and that "[i]n or about 2006 respondent

implemented a system by whiCh Mr. Lippmafi would repay the advance andlor excess

legal fees that he had previously collected."

28. The Third Charge provides even less specificity than the previous charge, alleging that

"in or about 1997 to in or about 2005" the Public Administrator Rodriguez paid Mr.

Lippman, or that Mr. Lippman took, advance legal fees wi~hout obtaining the court's

approval or requiring affirmations of legal services. The Complaint does not set forth on

which occasions these actions occurred, nor does it direct on how many occasions this

occurred or the manner in which it occurred throughout the eight year time period.

29. Rather, the Complaint states that "[i]n numerous cases including but not limited to those

set forth in Schedule C, Mr. Lippman failed to refund money to the overcharged estates"

and that "[i]n numerous cases including but not limited to those set forth in Schedule D,

Mr. Lippman refunded money to the overcharged estates." Both of the Schedules
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provide up to thirty five case names without any other. qualifying information. In

addition, the Complaint states that "in or about 1997 to in orabout 2005, in numerous

cases including but not limited to those set forth in Schedule E, r~spondent failed to

properly supervise and/or oversee his appointees with the result that cases were not

timely processed andfmal decrees were not timely filed." The Complaint then directs to

Schedule E for a list of twenty six cases where the Respondent's alleged failure to

supervise mayor may not have "resulted in estates remaining 0lJen for periods between

five and ten years before issuance of a final decree."

30, The Complaint does not provide any other information nor offer any information as to

any individual case or claim. That each case on the Schedules may have been open for a

certain period oftime (and the exact period claimed is unknown and indiscernible from

the Complaint) is. woefully insufficient to inform Respondent as what claim is being

made as to the specific cause of delay in each case. so listed. Either the Commission did

not determine the time line for each case (including Objections, kinship hearings, etc.) in

assessing the ~'delay" or did not care to do so. In either event, Respondent is entitled to

know the claimed breach, misconduct and specific date of same with respect to each case

or estate. Respondent should not be forced to initiate an investigation to attempt to

determine what period of time the Commission claims constituted "delay" attributable to

"misconduct".

31. The Third Charge also alleges, "[f]rom in or about 1997 to in or about 2005, the

respondent failed to ensure that the Public Administrator filed adequate monthly

statements of accounts that were closed or finally settled and adequately reported of

every estate that had not been fully distributed within two years from the date of issuance

13



oflett~rs of aciministration orletterstestmnenta.ry." Tne Third. Ch~rg~ <lIsa alleges that "in

or about 1997 to in or about 2005," Respondentrl:l\:;eived qtl8rterly reports from the

accountant that failed to contain infonnation on ,indivi<iual estates holdings find instead

contained the aggregate monies held by the Public Administrator's Office ina

commingled account. The Complaint fails to meption how many reports wereddicieht,

how they weredeflclenj, and on how many ocpasions. these reports were deficient

throughout the eight year time period cited.

32. In addition, the Complaint alleges that "[fjronl in or about 1997 to in or about2005,

respondent failed to .properly supervise andlor oversee" the PU\)lic Adl11inistrator's

Office's investment ofapproxhllately$20 million of estate monies in risky and imprudent

investments. Again, during this vast, eight year time period, Respondent allegedly failed

to oversee a nondescript number of investments that were riskyartd imprudent by the

standards of this Complaint.

33. Although the Complaint provides certain information related to the genera.l behavior and

activities of individuals working for Respondent, it has failed to provide particular facts

pertaining to the acts, occurrences, or transactions allegedly done by those individuals. In

fact, the· Complaint fails· to iridicllte approximately when anyone· act,· occurrence, or

transaction supposedly occurred outside of providing a general time frame of up to

.fourteen years. And most importantly, the Complaint is utterly devoid of any of these

facts related to any acts, occurrences, or transactions done by the Respondent, and thus

fails to give Respondent reasonabie notice of the charges against him.

34. Furthermore, providing time periods as vast as fourteen years in which supposed

violations by Respondent occurred is completely unreasonable. People v, Vogt, 172
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A.D.2d 864, 865 (2nd Dept. 1991) (finding te,n-month time period for alleged activity

unreasonable); People v. Evangelista, 771 N.Y.S.2d 791, 795 (N.Y. Crim. Ct. Bronx

2003) (finding the time interval of six months and eleven days per se umeascmable").

35. The lack of specificity in each ofthe charges and the reliance on annexed case names and

nothing more is a clear violatiori of Re$}'Jondent's due proC((SS right of fair notice and

irnpedes his right to mount a competent defen$e. Moreover, anyinforrnation relevant to

these charges is not within his area of knowledge a.s the bulk of the oharges ate predicated

on other individual's conduot, and, for the most part, his a.lleged failure to sllpervise.

Respondent isbe'ing deprived not only of specific facts and notice regarding the

underlying claims and case, but will assuredly be denied the right to make inquiry of the

person or persons who perpetrated these misdeeds arid frauds. Suchasitua.tion is
, '

abhorrent to notions of fairness and due process and effectively eliminates Respondent'.s

ability to mount a defense.

36. The Complaint issued by the Commission fails to propetly delineate the factual charges

against Respondent, opting instead for annexed lists coupled with broad allegations and

even broader time-periods that lack critical information. Further evidence demonstrating

the Commission's overricling concern ~ expediency - is the Commission's recent letter,

annexed hereto as Exhibit "F", which pushes for the "prompt designation of a referee."

However, expediency should not be pursued at the expense of fairness. As the Court of

Appeals stated in Kelly v. Greason, 23 N.Y.2d 368, '383 (1968), "Disciplinary

proceedings •are generally pursued at a cautious pace, because of the serious effects upon

practitioners." Clearly, obviating prejudice to Respondent outweighs the Commission's

desire for a hasty resolution in this matter.
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· . .
37. For these reasons, it is resp~ctful1y requested that the Formal Written Complaint be

dismissed in its entirety without prejudice to re-file with greater specificity at such time

as the criminal pro'ceeding against Michael Lippman has concluded Of that the

Commission stay the proceedings pending completion ofMr. Lippman's criminal trial.

Dated: February 2,2011
New Yark, New Yark

~•....•.•...•...•&~
David Gados y, Esq.
GODOSKY & GENTILE, P.C.
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STATE Ofbl.13W YORK
COMMISSION ON JUDICIAL CONDUCT

In th.e Iytatteroftl1e J?fo.ceeding
Pursuant toSectiot144, sUhqivision 4,
of the Judiciary Law in Relation to

LEE L. HOLZMAN,

a Judge of the Surrogate's Court,
Bronx County..

NOTICE OF FORMAL
WRITTEN COMPLAINT

NOTICE is hereby given to respondent, teeL. Holzman, a judge of the

Surrogate's Court,Bronx County. pursuant to Sectiqn 44, subdivision 4, ofthe JudiCiary

Law, that the State C0l)1111issionon Judicial Conduct has determined that cause exists to

serve upon respondent the annexed Formal Written Cornplaint; and that, in accordance

with said statute, respondent is requested within twen.ty (20) days of the service of the

annexed Formal Written Complaint upon him to serve the Commission at its New York

City office, 61 Broadway, Suite 1200, New York, New York 10006,·with his verified

Answer to the specific paragraphs of the Complaint.

Dated: January 4, 2011
New York. New York

ROBERT H. TEMBECKJIAN
Administrator and Counsel
State Commission on JUdicial Conduct
61 Bi-oadway, Suite 1200
New York, New York 10006
(646)386"4800

To: David Godosky, Esq.
Godosky & Gentile, P.C.
61 Broadway, Suite 2010
New York, New York 10006



STATEQFNEW YQRK
COMMISSION ON JUDICIAL CONDUCT

In the. Matter of tl1e Propeedil1S
Pursua.nt to Section 44> ~l.lbdiVi$ion 4,
of the JUdi¢iary Law in Rel(\tion to

LEE L. HOLZMAN,

a Jlldge Of the Surrogate's Court,
Bronx County.

FORMAL
WRITTEN COMPLAINT

1. Article 6, Se~tion 22, of the Constitution of the State of New York

establishes a Comrl1issiOIl on JUdiCial Conduct ("Colnmission"), ahd Se¢tion 44,

subdivision 4, of the Judiciary LaW empowers the C<.)mmission to direct that a Formal

Written Complaint be drawn al1dserved (lPOl1a .Judge.

2, TheCotnl11is$ion h&s directed that a Fo.tmal Written Compla,il1fbe

,draWn and ~erved upon Lee L. Holzman ("respondent"), a Judge of the Surrogate's Court,

Bronx County,

3. The factual allegations set forth in Charges I through IV state acts of

judicial 111isconduct by respondent in violation of the Rules of the Chief Administrator of

the CQurts Governing Judicial Conduct ("Rules")..

4. Respondent was admitted to the practice of law in New York in 1966.

He has been a Judge of the Surrogate's Court, Bronx County, since 1988. Respondent's

current term expires on December 31,2011.



CHARGE I

5. From in or about 199$ toin or about April 2009, responl.'itmta,pproved

legal fees payable to Micha¢l.Lippman,Counselto tbe Bronx Public Administrator's

Office in numerous cases, includingbutuotJimited tot:1loses~tfotth in Schedule. A, that

were: (1) based on "boilerplat¢:" affidaYitsoflegalservices th~td.idt)(Jtcont~dn case-. .

speCific,detai1ed information as to tbe.!l.ctus.1 servicesreridered.to tbeestate, the time

spent, and the method. or basis by which requested compensation wasdr~Ml'lnined ~s

required by SUl'rogate's Court Procedure Act ("SCPA") § 1108(2)(6) and (2) awarded

Withoutconsideratlon of the statutory factors set forth in SCPA § 1108(2)(c).

Specifications to Charge 1

6. sePA § 1108(2)(0) requires that ftnaward oflegal fees to the Counsel

to the Public Administrato.[ must be suppoftedby an affidavit setting forth in detail the

services rendered, the time spent, and themethod or basis by which requested

compensation was determined.

7. sePA § 1108(2)(c) requires the Surrogate, when fixinglegfll fees for

Counsel to the Public Administrator, to consider: (1) the time and labor required, (2) the

difficulty of the questions involved, (3) the skill required to handle the problems

presented, (4) the lawyer's experience, ability and reputation, (5) the amount involved

and benefit resulting to the estate from the services, (6) the customary fee charged by the .

bar for similar services, (7) the contingency or certainty of compensation, (8) tDe results

Obtained and (9) the responsibility involved.
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8. In October 2002, the Administrative Board for th¥ Offices Qfthe

Public AdministratorsdfNew York: State issuedguidelinesfor the compensation of

counsel pursuant to SePA § IlZ8 ("Admini$ttative l?oard Guidelines"). Th~gl1iaeIll1es

r~quire public administrators to ensure thatrequests for comp'en~ation of eOllPsel are .

supported by an affidavit of legal services containing the inforrrllition $¢tforth in SePA

§ 11 08(2)(0).

9. The Administrative .13Qard Guid.elinesrecognize that it is the

responsibility of the Surrogate to fix the reasonable compensation of ctmt1sel after

consideration afthe factors Set forth in SCFA §1108(2)(c).The guidelines seta sliding

scale of maximum recommended legal fees based on six percent oftne estate's value for

the first $750,000, with decreasing percel1tages charged for estates in inverse prQportion

to the estate's size beyond the initial $750,00.0.

10. From in or about 1995 to in or about April 2009, in numerous cases

including butnot.1imited to those set forth in Schedule A, respondent repeatedly

approved legal fees for Mr. Lippman b.ased upon affirmations of legal services that did

not comply with SCPA §1108(2)(c).

11. From in or about 1995 to in or about April 2009, in numerous cases

including but not limited to those set forth in Schedule A, Mr. Lippman requested the

maximum legal fee recommended in the Administrative Board Guidelines, regardless of

the size or complexity of the estate.

12. Fr0l11 in or about 1995 to in or about April 2009, in numerous cases

including but not limited to those set forth in Schedule A, respondent repeatedly

3



approved legal fees for Mr. Lippman without cqnsidering the statutory fii.~tors setout in

sePA § 1108(2)(c).

13. From in or about 1995 to in 01' about April 2009, in nUll1erouS cases

including but not limited to those set forth in ScheduleA, respondent aw~rded Mr.

Lippman the max.imum fee recommended in the Administrative Board Guidelines,

calculated as a percentage of the value ofthe assets of each estate, regardless of the size

or complexity of the estate.

14. By reason ofthe foregoing, respondentshould be disciplined for

cause, pursuant to Article 6, Section 24, subdivision (a.), ofthe Gonstitutionand Section

44, subdivision 1, of the Judiciary Law, in that respondent failed to uphold the integrity

and independence of the jUdiciaty by failing tOlllaintainhighstandards of conduct so that

the integrity and independence oftMjudiciarywould be preserved,.in violation of

Section 100.1 of the Rules; failed to avoid impropriety ahd the appearance of

impropriety, in that he failed to respect and comply with the law and failed to act in a

manner that promotes public confidence in the integrity and impartiality of the judiciary,

in violation of Section 100.2(A) of the Rules, allowed asocial, political or other

relationship to influence his judicialconduct or judgment, in violation of Section

100.2(B) of the Rules, and lent the prestige ofjudicial office to advance his own private

interest or the interest of others, and convey{(d or permitted others to convey the

impression that they were in a special position to influence him, in violation of Section

1OO.2(C) of the Rules; and failed to perform the duties ofjudicia1 office impartially and

diligently, in that he failed to be faithful to the law and maintain professional competence

4



in it, in violation of Section I00.3(8)( 1) of the Rules, and failed to avoid favoritism and

approved compensation of appointees beyond the fairvalue ofservices rendered, in

violation of Section 100.3(C)(3) of the Rules.

CHARGEH

15. In or about 2005 and 2006, despite his knowledge thatin numerous

cases Michael Lippman, Couhsel to the Public Administra.tor, had tl:1.!(¢nunearned

advance legal· fees without the 'approval·ofthe court aM/ot fee.s that eXdeeded thea,lUount

prescribed by the Administrative Board Guidelines, respondent: (1) failed to report Mr.

Lippman to law enforcement authorities·or to the Departmental Di$ciplinary Committee

of the Appellate Division, First Department, and (2,) continued to award Mr. Lippman the

ma}(imuiu legal fee reconimended in thy AdtninistrativeBoard Guidelines in subsequent

cases and/or to award Lippman fees without consideration of the statutory factors set

forth in Surrogate's Court Procedure Act§ 1108(2)(c).

Specifications to Charge n

16. In or about late 2005, respondent learned that in numerous cases, Mr,

Lippman had taken advance legal fees equal to 100% of maximum legal fee

recommended in the Administrative Board Guidelines without the approval of the court.

17. In or about late 2005 or early 2006, respondent learned that in

. numerous cases, Mr, Lippman had been paid in excess of the maxim.um legal fees

recommended in the Administrative Board Guidelines,
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18, Notwithstanding this !s;oo'¥ledge, respolld~ot did nofreport Mr.

Lippman to either law enforcement·authorities QnheOepa.t1ltlental·Di$clplin~ry .

Committee.

19. In or about.2()06, l'e$PQnq,cOtimp.krnenteda system by whiqh Mr,

Lippman would repay the advarlce al1d/orexC~r:;s Jegl:1.lfees that he had previously

collected.

20. Atrespondent'S direction, Mr. Lipl:nrmn was kept On stafric> "wQtk

off" the excess and advance l¢MI fees .. R~sJ)bndelitappoihted his c~)lJ;rt aUol'ney,Mal'k

Levy, as Counsel to thclJublic Adrliinistl'atorallQaslcedhil1l to oVetseetherepaymeht

~ystem. Respondent also appointedanothercourtattorl1l:\Y, J.ohn Ral1ioIo, as the Public

Adminis.tratorandasked hhntoassist in overse¢ing the system.

21. .FrOll1 in or about 2006 to inorapo.ut2Q09, Mr. Lippmanturne<i oyer

all legal fees he earned in more recentPtiblic Administrator cases to repay the unearned

advance and/or excess legal fees he had collected on prior pending matters. .

22, In awarding fees to Mr. Lippman that were used for the repayment,

respondent failed to apply the individua.l. consideration to each estate as required by

SCPA § 1108(2)(<;).

23, Mr. Lippman oontinued to work as one of the oounsels to the Public

Admillistrator until 2009, when John Reddy, the new Counsel to the Public

Administrator, terminated his services.

24. By reason of the foregojng, respondent should be disciplined for

cause, pursuant to Article 6, Section 22, subdivision (a), of the Constitution and Section
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44, subdivision 1, of the Judiciary Law, in that respondent failed to uphold the integrity

and independence of the judiciary by failing to maintain high standards of conduct so that

the integrity and independence oftne judiciary would be preserved, in violation of

Section 100.1 of the Rules; failed to avoid impropriety and the appearance of

impropriety, in that he failed to respect and comply with the law and failed to act in a

manner that promotes public confidence in the integrity and impartiality of the judiciary,

in violation of Section lOO.2(A) of the Rules, and allowed a social, political or other

relationship to influence his judicial conduct or Judgment, in violation of Section

100.2(:13) oftheRules;ar1dfaile~rto perform the dutiesofjUdi¢ial officeiIl1partia.llYahd

diligently, inthathe failed to be faithful to the Jaw and maintain professIonal cOll1petence
, .... '.

in it, in violation of Section 100.3(13)(1) ofthe:I~\lles,~nd failedto tElke.appropriate (lctiqn

upon receiving information indic~ting a sUbst~ntiallikelihood thala lawYer had

committed a substantial viplation ofthe Code of Professional Responsibility, in viotation

of Section 100.3(D)(2) ofthe Rules.

GHARGEIlI

25. From in or about 1997 to in or about 2005, respondent failed to

adequately supervise and/or oversee the work of court staff and appointees, including but

not limited to Public Administrator Esthcl' Rodriguez l resulting in: (1) Michael Lippman,

Counsel to the Public A~l11il1istrator, taking advance legal fees without filing an

affirmation of legal services and/or taking advance legal fees that exceeded the maximum

amount recommended in the Administrative Board Guidelines, without the court's

approval, (2) numerous delays in the administration of estates that were lengthy and
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without valid excuse, (3) numeroUs individul.tle:slates with n(;:ga.tive balanqes,(4)est~te

funds being placed in imprudentandlor una\\thpri~ed investtnentsand (5)thyPublic

Administrator's employment ora close;lcquaint;lnce who billed estates for services that

were not renderedand/or overbilled estates.

Specifications as to Charge. III

Advance and Excess LegalFees

26. From in or about 1997 to in or about2005, in n\imerous cases

including but not limited to thosesetforth. in Schedule B, Public AdmInistrator

Rodriguez r6utinelypaid to Mr. Lippman, and/or Mr. Lippman took, advance legal fees

without obtaining the courCsapproval or requirit1gaffinl1ations of legal services setting

f(xth the 'Work performedotl the estate,

27. From in orabou! 1997 to in or about 2005, Ms. Rodrig.uez routinely

paid to MLLippman, and/or Mr. Lippman took, advance legal fees that exceeded the

maximum legal fees recommended in the Administrative Board Guidelines, without

obtaining the court's approval:

a, In 11umerous cases including but not limited to those set forth in

Schedule C, Mr. Lippman failed to refund money to the overcharged

estates.

b. In numerous cases including but not limited to those sefforth in

Schedule D, Mr. Lippman'refunded money to the overcharged estates.

8



Delays in EstateA,dministration

28. FrotTI iltor about 1997 to in or about ?OO$,innul11erous cases

including but not limited to those set forth in Schedule E, l'espond~ntJailed to properl)'

supervise andlor overSee his appointees Withth~teslllttha.tcase$Were nottituely

processed a.nd final deorees Were not timely filed. 111 26 c~ses .set forth in ScheduleE,

respondent's failure tosupewise tesultediriestatcs remaininfopen for peri6q.s betwe~n

five and ten years beforeiss.ual1ve of a: final de¢ree.

FS"egativeBalanceslnNunte.,ous•• Estates

29. From in orabout 199'7 to in or about 2005, respondent failed to

ensure that the Public Administrator fileq adecHlate monthlystatem¢nts of accounts that

were closed or finallY sertled,as ~'e'luired by SCPA § J109;

30. From in or about 1997to in or ,about 200S,.respondentfailed to

ensure tha.t the Public Administrator filed adequate bi-armual reports ofevery estate that

had not been fully distributed within two years from the d'ate of issuance of letters of

administration or letters testamentary, as required by sePA § 1109, in that the repOlis did

not include every estate or inter alia "the approximate I;lmount of gross estates,

approximate amount that has been distributed to beneficiaries, approximate amount,

remaining in fiduciary's hands, reason that the estate has not yet bee'n fully distributed."

31, As a result ofhis failure to ensure that the Public Administrator filed

adequate reports, respondent failed to recognize that numerous individual estates had

negative balances,
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32. From in or about 1997 to in or about 200S;respqndent received

quarterly reports from the accountant, Paul Rllbill, which failed toqontajn any

information on individual estatesholdirigsand instea.d containeq th6 aggregate rnonies

held by the Public Adrnil1istr~tor~s Office in a the cOllunin~l~d f;\CCOUl1t

Imprudent or Unauthorized Investments

33. From in at about 1997 to in Or about 200S,respondMt failed to

properly supervise and/or ovefse¢ his aPpointees with tbe l'esuJtthatthe P\lbtic

Administrator's Office invested approXirnlitely $20 millio.n of estate monies in auction

rate securities, an investment that was risky a.nd imprudent, not authorized by the SCPA §

1107 and/o!' contrary to the AdrtdrtistrativeBoard Guidelines.
, . " ", . .

34.' In 'or abolitFebrual'Y 2008, the auction rate securities. markets froze,

with the result that the Public Administrator's Office could not s~l1 the securities and pay

out distributions to estates whose assets had been invested in the securities,

35. In or about October 2008, upon an.agreement entered into the by

Attorney General of the State of New York and. Bank ofAmerica and Royal Bank of

Canada, the banks agreed to redeem the illiquid auction rate securities, including those

held by the Public Administrator's Office.

Improper Billing

36. Respondent failed to properly supervise and/or oversee his appointees

with the result that, at various times while she was Public Administrator, Esther

Rodriguez used her position to hire her boyfriend, John Rivera, as an independent

10



contractor and perrnittedhitn to overbilles{?-tes and/or tobillest~tes for services that

were not rendered.

37. By reason of the foregoing, respondent should be disciplined for

cause, pursuant to Article 6, Section 22, subdivision (a), of the Constitution and Secti?n

44, subdivision 1, ofthe Judiciary Law, in that respondent failed to uphold the integrity

and independence of the judiciary by failing to maintain high standards of conduct so that

the integrity and independence of the judiciary would be preserved, in violation of

Section 100.1 of the Rules; failed to avoid impropriety and the appearance of

impropriety. in that he failed" to respect and comply with the law and to act at all times in

a manner that promotes public confidence in the integrity and impartiality of the

judiciary, in violation of Section) OO.2(A) of the Rules; and failed to perform the duties

ofjudicial office impartially and diligently, in that he failed to be faithfui to the law and

maintain professional competence in it, in v.iolation of Section 100.3(B)(1) of the Rules,

failed to maintain professional competence in Judicial adlUiriistratjon~ in violation of
. ,

Section 100.3(C)(l ) ofthe Rules, and faUed to req~ire staff, court officials and others

subj~ct to the judge'S direction and control to observe the standards of fidelity and

diligence that apply to the j\ldge, in violation ,of Section 100.3(C)(2) ofthe Rules.

CHARGE IV

38. In or about 2001 to in or about2003, respondent failed to disqualify

himself from cases in which Michael Lippman appeared, notwithstanding that Mr.

Lippman raised more than $125,000 in campaign funds for respondent's 2001 campaign

for Sun'ogate, Bronx County.

11
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39. By reason oftl1e!f()n~g()iflg, resp()nQ~nrshould bedisciplin(:d for

cause, pursuant to Article 6, Section 22, spbdivision(a), ofthe Consti~utiol1 and Section

44, subdivision 1, of the Judiciary Law, in th~t r~spondent failedtb upljold.the integrity

and independence of the judic.iary by faHingto maint~in highst13ndarcls of qonduct. sQthat

the integrity and independence Qfthe judipiary wo1ild p¢pres¢rved, in vi()l~ti(jn of

Section 100.1 ofthe Rules; fatled to aYQid hllpropriety anti thea.ppear~I"l¢eiof

impropriety, in that he permitted social and politicall'elationships to influence his

conduct and judgment" in violation of Section 100,2(B) of the Rules; and failed to
., .'

perform the duties of judicial office impartially and diligently, in that he failed to exercise

the power Qfappointlnent impa.l."tiaUy ahd qn the basis ormedt, in violation of Scction

. 1OO.3(C)(3) oftbe Rules, anci failed tQ disqu~nfy himselfin proceedings hrwhich his

impartiality might reasonaql)' be .questiol1ed, il1yiolatioh Of Sectio.l1' 1OO.3(B)(1)ofthe

Rules.

WHEREFOR.E, by reason of the foregoing, the Commission should take

whatever further action it deems appropriate in accordance with its powers under the

Constitutio!} and the JudiciaryLaw oftheSt~teofNew York.

Dated: January 4, 2011
New York, New York

\:"".:'-.,

Ic?;\,-\!--l~...----r-~
ROBEB.tH. TEM13.E KJIAN
Administrator and Counsel
StateCcnxllnission on Judicial Conduct
61 Bro(jdway
Suite 1200
New York, New York 10006
(646) 386~-4800
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STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

. _..;.._ ""-_ _-_ _--_ ---_ ---------_ ..
In the Matter of the Proceeding
Pursuantlo Secti~n44, s\.}bdivision4,
of th~ Juqjpiaty Law in Relation to

LEE. l.,. HOLZMAN,

a Judge of the Sun'ogate'S Court,
Bronx County.

STATE OF NEW yORK )
: 58.:

COUNTY Of" NEW YORK )

VERIFICATION

ROBERT H.TBIvlB:IECKJIAN, being duly sworn, deposes and says:

1. I am theAdministrator of the State Commission onJudicial

Conduct.

2. I have read the foregQingFormal Written COll).J5Iaintand, upon

information and belief, all matters stated therein are true.

3. The basis for said information and belief is the files and records of

the State Commission On Judicial Conduct.

Sworn to before me this
4111 day of January 2011
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SCHEDULE A
...

Bell, Esther 658A200S
Bielfeld, Peter 151A.2002
Celnick, Harold 375A2000
Cerbone, Ermelina 382A2005
Coakley, Loretta 282A2003
Conde, Jacqueline 542A2001
Danziger, John ...•. 238A2001
Demick, Evelyn 268A2004
Diop, MoclOU 172A2006
Echevarria, Victor 389A2002
Einstein, Florence 276A2002
Eng Bee, Edward 48A2005A
Falodun, Ayorinde .916A2002
FeingenbllUm, JaHU$ 124A2002
Gaskiewicsz, Jan 639A1994
Glasco, Diane 318A2004
Harris, Jeanette 256A1999
Kissler, Norman 597A2001
Kreisher, Josephii)e 347A2000
Laporte, Louis 225A1998
Lifshitz, Ida 387A2001
Marks, Helen 303A202
Packixl, Morris 461 A2003
Patan<;, Joseph ·25A2000
Reinstein, SY.lvia 152A2004
Santiago, Egwin roOA 1995
Sinclair, Delores 712A2005
Tacor()nte, Carmelo 198A2005

.

.

.

..

Tan'ago, John 8A2002
--::V:-':.a-s""'-.q.-""'1ue-'z=-"',-':'A':';'1l=g(e'''-:1~'-'--~~~~---r';:''2'--?64--Ae-2::''::O;:''''O--J----~-----''~ ..........-....,

Waks, Lawrellce 409A20b4 :



i

Acaba, Carmen
Acosta, Armando
Alston, Lorenzo
Artis, Michael
Blanchard, Hard
Briel, Graciela De CordQVa
Brown, Lillian
Camara, Mohmammad
Carter, Cornelia
Chenault, James
Cbesterfield, David
Dewart, Violet
Dou las, James
Fleischer, Isidore
Frankolino, Gerald
Gainer, William
Gordon, Edith
Hambriht, Natasha
Hollin ton Flo d
Johnson, Owens
Kelson, James
Laster, Sarah
Martinez, Aristedes.
Martinez, Consu¢lo
Miles, Geor e
Mohamed, AbulWh
Montiel, Isabel
Raven~ Julius
Ress, L .nn
Rossbach, Mollie
Scott. lac ui:Hne
Sim son..15.a

SCHEDULE B

112A2004
344A2000
48A2002B
2007-348
l016P2004A
593A2000
492P2003
491A2000
714A2004
192A1995
789A2000
217A200S
626A1990
766A2003
25A1999
78A1997
49A2005
137A2000
641A2003/442A2002
738A90
210A2004

·384A2004
143A2000
140A2000 __~ _
608M2006
564A1994
51A1997
749A2004
491A2Q05
134A2006
955A1996
80A2001



Biefield, Peter
Brown, Lillian
Carter, Cornelia
Cokker, Naomi
Cushman, Louis
En Bee, Edward
Falodun, A orinde
Fleischer, Isidore
Gordon, Edith
Hollin ton, Flo d
Martinez, Aristedes
McGoldrick, Frank
Packin, Morris
Rizzo, Jos~ hint;:
Sim son, Ra

SCHEDULE C

lSlA2 02
492P2003
714A2004
164P1997
711A2001
48A2005
916A2002
766A2003
49A2005
641A2003/442A2002
143A2000

90SA2002
461A2003
19A2005
80A2001



SCHEDULE D

Acaba, Carmen 112A2004
Acosta, Armando 344A2000
Babineau, Alice 801A1995
Bell, Esther 658A2005
Blanchard, Hard 1016P2004
Brad ,John 385A2004
Brown, Lillian 492P2003
Camara, Mohammed· 491A2000
Chenault, James 192A1995
Clark, Albert 618A2005
Coakle, Loretta 282A2003
Covias, Antoinette 541A1999
Demick, Evel .n 268A2004
Dewart, Violet 217A2005
Dio ,Modoll 172A2006
Echevarria, Victor 389A2002
Einstein Florence 276A2002
Frankolino, Gerald 25A1999
Glasco, Diane 318A2004
Graham, Viola 414A2004
Greenbaum, Renee 178A2004
Hambri ht, Natasha. 137A2000
Holl ood, Peter 51 5A2003
Kissler, Norman 597A2001
Kreischer, Jose hine 347A2000
Lashkoff, Galena 269A2005
Reinstein, S lvia 152A2004
Ritz, Doroth 140A2003 .
Rizzo, Jose hine 19A2005
Santia 0, Edwin 100A1995
Sincl~ir, Delores 7l2A2005A
Tacoronte~Cannelo 198A2005
Van.clermark, Mar I 2004A855
Vas llez,>f\.n el 264A2001'-.....................~--.c....-""'-- L-.:...;.......;;..~c::...:-__________'7"'



SCHEDULE E

Alcantara, Samuel
Babineau, Alice
Blanch, Geraldine

730A2000
801A1995
716A2000
74A2001

Blanch, Geraldine
Chenault, James
Chesterfield, David
Cushman, Louis
Danziger, John
Demick, Evelyn
Echevarria, Victor

74A2001
192A1995
789A2000
711A2001
238A2001
268A2004
398A2002

Fleming, Elaine
FrankoIino, Gerald

819A1994
25A1999

Hambright, Natasha
J<.reischer, Josephine
Lederman, Startley
Martinez, Consuelo
Montiel, Isabel
Rodriquez, Christina

137A2000
347A2000
122A1999
140A2000
51A1997
11lA2000

Santiago, Edwin lOOA1995 '..
Scott, Jacqueline
Sinclair, Delores

955A1996
712A2005

Twist, Margaret 4A1995
2004A855
45A1999

841A1995
648A2001White, Warren

Wilson, Jean

Vandermark, Mary
,~~----~---------.----+-;:;:':"';;;"";:"'~-'-------~--------j

West, Marg~ret
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STATEQf'N~lVYORK
COMMISSION ON JUDlCIALCONPUCT

... _..;. ~,;., .,;,,;. _ _ ._ _. _ w "'!

In the Matterofil.le ProceediJ)~.$ P\lrsuaht
·to Section 44, subdivi§iol1 4, of the
Judiciary Law in R~liltiol1 to

LEE L. HQL:z,MAN,

a Judge of the Surrogate's Court,
Bronx County.
...... ".., ...: ;,;. ;"; ". ·""' w;,,. M,_ ..

VERIFIED ANSWER TO
FORMAL WRITTEN COMPLAINT

LEE L. HOLZMAN, byhis attomeys GODOSKY & GENTILE, PC., as and for his answer

to the Formal WrittenCOll1plaint, sets forth asfoliows:

I. AdmitsaUeg:ati<)llsil1 paragraph "I" oftheF'ol'mal Written Complaint.

2. Denies!<nowledge'or infortllation sqfficienttoform a be1i~fwith re§pectto paragraph "2"

of the Formal WrittenC<:lInp1aint.

3. Denies each alld ~very allegation cont~ined in pa.ragraph "3 l1of ~le Formal Writtel1

, Complaint.

4, Admits alle~ations contained in paragraph "4" of the Formal Written Complaint, except

, '

Denies that the Respondent's current term expires on December 31,2011 .

. ANSWERING.QHARGE I

5. Denies each and every allegation contained in paragra.ph numbered and designated as "5".

6. Admits allegations in paragraphs numbered and designated as "6", "7", and "8".

7. Denies each and every allegation contained in paragraph numbered and designated as "9",

except admits that the Administrative Board Guidelines recognize that it is the responsibility

of the Sun-ogate to fix the reasonable compensation of counsel after consideration of the



factotssetfo1i:h in SOFA § 11 08(2)(c).

8. Denies each andeYery allegation. contaihedinpaI'~gr~phsnumbere9anddesi~nateqas"I 0",

"12". "13" and "14".

9. Denies knowledge 01' information sufficient to form a belief with respect to paragraph

numbered and designated as "11",

AlSSWljIRING CHARGE U

10. Denies each and evel')' allegation contained in paragraphs numbered and designated as "15 11
,

"J7'" "2'21' and·· "24".

II. Denies each flnd every aUegatir)llcO)'llained illpRl'agraphnun1oereo ailqdesignat¢q ·~"16",

expepttlwt Resppndent aq!J1itsl1e learned M~PtriepoiJlt in till1(). that MichaylIJppl}wn\)ad

rcceivedadvanceJ¢gal fees.

12. Del1ieskllQwl~dge or infol1natiol1 sufflci.ent to for/11 ap.elief wilhrespe¢t to paragraph

l1l.lmberedand. design~t¢d as "18", cxc.epl Adl11Hs thflt RCSp9l1dent dW not report Mr.

Lippman to Law EnforcementA~ithorityotthe.bepartl11ei)faI Disciplinary COll'llnitteel but

there Cllme a time when the Respondent was aware thatMr. Lippnlan WAS ulldel'

investigation.

13, Denies knowledge or informatioll suffident to form. a belief wIth respect to paragraph

nWl1bered and designated as "19", except to admit th~t in ot· abo~lt2006 respondent

ilnplcl11cnted a system by which Mr. Lippman would repay advance legal fees he had

collected.

14. Admits allegations in paragl'aphs numbered and designated as "2011
, except denies th"tat

respondent's direction MI', Lippman was kept on staff to "work off' excess legal fees.



Respondent il'ilplemented a system wherein fees eamed by Mr. Lippman were first' used to

repay advance legal fees he had collected.

15. Denies knowledge or infol1n8tion sufficient to fonn a belief with respect to paragraph

numbered and designated as'l21 '1 ,

]6. Admits the allegation in paragraph numbered and designated as "231
', except denies that

Reddy had the authol'ity to terrninate Mr. Lippman without the authorization of respondent

and that respondent so authorized the termination.

ANSWERING CHARGE III

17. Del1ies each and every allegation contained in paragraphs numbered and designated as "25 '\

"28", "29'\ "30", "31", "33", 'l36" and "37",

18. Dc:nieskhowledge orinfonll~tionWff1cigl)t to fohll a Mlietwith r~~pect to paragra})11s

n!-lmbel'ed ~IH:lqC;:$igbated as "26"alld "27", inthnt the factual allegation is nonsensioal,

vagueal1doverlybroa~.

19. Admits aHegations in paragraph numbel'~dal1d desighated as "32".

20. Denies knowledge 01' informatioJl sufficient to form a belief with respect to paragraphs

nunlberc;:dal1Q designated as "34" alld 'l35",

ANSWERING CHARGE IV

2], Denies knowledge or infonnatioll sufficient to form a belief with respect to paragraph

numbered and designated as "38'1,

22. Denies each and every allegation contained in pm'agraph numbered and desi gnated as "39".



AS AND FORA FIRST AFFIRMATIVE DEFENSE

TheComplaillt must b.e dismissed as it ffiBs to state a claim, cal.1se ofactiQu ofviQlati(jn bf

the Rules.

AS ANDFORSECONJ) AFFIRMATIVE DEFENSE

The COlhptaint must be .dismissed as the factual allegations set forth therein are

Ullconstitutionally vague, overly broad and fail to advise the Respondent Of the specific cases or

actions upon which the alleged violiltlonsare predicated.

AS AND FOR THIRD AFFI:RMATIVE DEFENSE

The Complaint and the charges are violative of the Respondent's due process rights.

WEIEREF'ORE, respondent, LEEL. HPtZl\.1AN, r¢sp¢ctfUlly req4ests that thecQlllplalnt

against him be distr)issedin all tC$pects.

Dllted: Nt;lw York,New York
January 21, 2011 o

~,~
DAvrg (]OflnskY,ES~... .
GOj)QSKY & GENTILE, P.C.
AttQl~~Y$for Defenqant
61DrQ~d\:V()X
New ¥o\;k, New York 10006
(212) 742-9100

TO:
RQ)3ERT H. TElY1:SECKJIAN
Adl11ihi$tl'a.tor and Counsel
State Commission onJudicial Conduct
61 Broadway
NewY6rk,Ncw¥ork 10006
(646) 386-4S06



01/16/2011 14:21 FAX 21~ 742 D~oB GODOSI{Y & GENTILE,

, INDlVIJ)UAL V:ElUFICATioN

LEE 1. HOLZMAN, being duly swom, deposes and says:

I am tb'e respondent in the within action. rhave read the annexed ANSWER, know the
contents thereof, and tlle same is trneto myknowledge, except those matters stated upon information
and belief, and as to those matters 1believe them to be true.

~~~~"-
LEE L. HOlZMAN

SWO~to before me on this
). 0 day ofJatlualY, 2011

. MARKJ. U1W
NOTARV PUBLIC, state of New york
No 02LE4a25414, BrOnl< County

CommIssion ExpIres March 30, 2014
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IN D ICY MEN T

S U P,R E M E C 0 U T 0 F THE S TAT E F NEW Y 0 R ~

C 0 U Y OF BRONX

PEOPLE OF THE STATE OF NEW YORK
AGAINST

(X) LIPPMAN, MICHAEL
DE)!'ENDANT: IBNA

INDICTMENT #:
GRAND JURY #:

COUNTS

SCHEME TO DEFRAUD IN THE FIRST DEGREE (ONE COUNT)

OFFERING A FALSE INSTRUMENT FOR FILING THE' FIRST DEGREE (FOlJR COUNTS) ,

FALSIFYING BUSINESS RECORDS IN FIRST DEGREE (FOUR COUNTS)

GRAND LARCENY IN THE SECOND DEGREE (TWO COUNTS)

GRAND LARCENY IN THE THIRD DEGREE (THREE

CONF:(JICT OF INTEREST (ONE COUNT),

B Panel
7tn'rerm
JULY 7 I, 2010

A TRUE BLLL
ROBERT T. JOHNSON
DISTRICT ATTORNEY

FOREPERSON



FIRST COUNT

THE GRAND JURY OF THE COUNTY OF THE BRONX BY THIS INDICTMENT,

ACCUSES THE JJEFENPA.NT MICHAEL LIPPMAN OF THE CRIME OF SCHEME TO DEFRAUD IN

THE FIRST DEGB.~Ei IN VIOI.iATION OF PENAL LAW §190. 65 (1) (B) I COMMITTED. AS FOLLOWS

Tl{E DEFENDANT, .MICHAEL LIPPMAN ON. OR. ABOUT AND BETWEEN FEBIWARY5 ,

2002 AND MARCH: 31, 2009, IN THE COUNTY OF THE :BRONX, DID ENGAGE IN A SCHEME

CONSTITUTING A SYSTEMATIC ONGOING COURSE OF CONDUCT WITH INTENT TO DEFRAUD
"

MORE T:HAN'ONE PERSON AND SO OBTAINED PROPERTY WITH A VALUE IN EXCESS OF ONE Tl{OQ$.1\ND

ru£,.uJ.\- ADMINISTRATOR AS ADMI:NI:3TF1.A'I'OR

DOLLARS FROM

FROM THE BRONX

MORE PERSONS, THAT BEING, A Q'T'7\'T'R'Q CURRENCY

CUSHMAN,

GREENBAUM, MCGOLDRICK, LASKHOFF,

BY THIS INDICTMENT,

SECOND COUNT

THE GRAND JURY OF THE COuNTY OF THE

INSTRUMENT FOR FILING IN TH~ FIR.S'!' DEGREE, IN VrOL.1\TION OF PENAL LAW § 175.35,

COMMIT'rEDASFOLLOW$:

THE DEFEND].\J,tr, MICB,AEL LIPEJMP-.N, ON OR A130QT JUNE: 10,2004, IN THE

COUN'!'YOF THE BRONX, KNoWrNG 'I'W\T A WRITTEN INSTRQMENT CONTAINED A FAl.SE

STATEMENT OR FALSE INFORMATION A.NDWITH INTEN'J' TO I:>EFR.t\UD TJ-IE STATE OR ANY

POLITICAL SUBDIVISION, PUBLIC A-UTHOR I T'Y , OR PUBLIC 13E:NEFIT GORPORATION OF

THE S,!,ATE, DID OFFER OR PRESENT IT TO A PU!3LIC OFFICE OR PUBLIC SERVANT WITH

THE KNOWLEDGE OR BELIEF THAT IT WOULD BE FILED WITH,. REGISTERED OR RECORDED

IN OR OTHERWI$E BECOME A PART OF TEE RECORDS OF SUCH PUBLIC OFFICE OR PUBLIC

SERVANT, PUBLIC AUTHORITY, OR PUBLIC BENEFIT CORPOAATION, THAT BEING AN AFFIRMATION

OF LEGAL SERVICES RENDERED AS COUNSEL TO THE 'pUBLIC ADMINISTRATOR, AS. ADMINISTRATOR

OF THE ESTATE OF CUSHMAN.



THIRD COUNT

THE GRAND JURY OF THE COUNTY OF THE BRONX BY THIS INDICTMENT,

ACCUSES THE DEFENDAN'.j:' MIcHAEL LIPPMAN OF CRIME OF OFFERING A FALSE

INSTRUMENT FOR FILING IN THE FIRST DEGREEi INVIOLATIONOF··PENAL LAW.§ 175.35,

COMMITTED AS FOLI;OWS:

THE DEFENPANT, M±CHbEIJ LIPpMAN, ON OR ABOuT JUNE 1 0, 2004, IN THE

COUNTY OF THE BRONX, KNOWJ:NG THAT A WRIT'1'EN :rN::;TRUMENT CONTAINED FALSE

STATEMENT OR FALSE INFORMATION AND WITH.INTENT THE STATE OR ANY

POLITICAL SqBb±VisrON, PUgLICAlJTijQRX'l'y,PIJJ3tICOF

THE STATE, DID OFFEROR PRESENT IT TO .A OFFICE OR PUBLIC SERVANT WITH

THE kNOWLEDGE OR BELIEF THAT IT WOULD.BE

IN OR OTHERWISE BECOME A pART OF THE RECORDS OF SUCH PUB:LIC01?F:I:CE OR l?USLIC

SERVJ\N'l', PUBLIC Al,JTijORITY, OR PUBLIC THAT BEING AN

ACCOUN'l'ING PREl?A.RED:BY M,tCfiAEL tIPEM.A.N, ESQ. AS COUNSEL TO THE BRONX PUBLIC

ADMINISTRATOR, AS APMINIS'J:'RATOR' FOR THE ESTATE CUS.BIv1AN: .

FOURTH GOUNT

THE GRAND JURY OF THE COUNTY OF THE BRONX BY THIS INDICTMENT,

ACCUSES THE DEFENDANT MICHAEL LIPpMAN OF 'rHE CRIME OF FALSIFYING BUSINESS

RECORDS IN THE FIRST DEGREE, IN VIOLATION OF PENAL LAW§ 175.10, COMMITTED AS

FOLLOWS:

THE DEFENOANT, MICHAEL LIPPMAN, ON OR ABOUT JUNE 10, 2004, IN THE

COUNTY OF THE BRONX, WITH INTENT'T6 DEFAAUD ANDWI'I'H THE INTENT TO COMMIT

ANOTHER CRIME OR TO AID OR CONCEAL THE COMMISSION THEREOF, DID MAKE OR CAUSE A

FALSE ENTRY IN THE BUSINESS RECORDS OF .AN ENTERPRISE, THAT BEING AN AFFIRMATION

OF LEGAL SERVICES RENDERED AS COUNSEL TO THE PUBLIC ADMINISTRATOR, 'AS ADMINISTRATOR

OF THE ESTATE OF CUSHMAN:



FIFTH COUNT

THE GRAND JURY OF THE COUNTY OF THE BRONX BY THIS INDICTMENT,

ACCUSES THE DEFENDANT MICHAEL LIPPMAN OF THE CRIME OF FALS,IFYING BUSINESS

RECORDS IN THE F:p:~.ST DEGREE, IN VlOU\TI0J;-10i! PENAL LAW §175 .10, COMMITTED AS

FOLLOWS:

THE PEFBNPA.NT, MICHAEL LIPPMJl,l-J, ON OR J\BPUTJU1'JE :1.0, 2004, IN THE

COUNTY OF THE BRONX., WITH INTENT DEFRAUD AND WITH THE INTENT COMMIT

ANOTHER CRIME OR OR CONCEAL 'rHE COMMISSION THEREOF, DID MAKE OR CAUSE

FALSE ENTRY IN THE BUSINESS RECORDS OF AN ENTERPRISE, THAT BEING AN

ACCOUNTING PREPARED'BY,MICHAEL

ADMINISTRATOR, AS ADMI:NI~;T!tA,]:OR

ESQ.
",

COUNSEL'TO THE BRONX PUBLIC

CUSHMAN.

SIXTH COUNT

THE GRAND JURY OF TBE COUNTY OF THE BRONX BY THIS INDICTMENT,

ACCUSES THE DEFENDANT MICHAEL LIPPMAN OF THE CRIME OF GRAND LARCENY IN THE

SECOND DEGREE, ,IN VIOLJ;l.TI9N OF PENAL LAW § 15,5.40(1), COMMITTED AS FOLLOWS:

'rHE DEFENDANT, MICHAJ:i,:L LIPPMA.N ON OR ABOUT AND BETWEE1'! MA-R,CH 5, 2002

AND JULY 7, 2010 I IN THE COUNTY' ()F TBEBRONX ,PID STEAL :PROP,ERTY HAVING A

VALUE OF MORE THAN FIFTY THOUSAND DOLLARS, THAT BEING A SUM OF UNITED STATES

CURRENC!{, HELD BY THE BRONX PU:Bl;..IC ADMINISTAATOR. AS AJ)l'I.IINISTRATOR, TO THE ESTATE

OF CUSHMAN.



SEVENTH COUNT

THE GRAND JURY OF THE COUNTY OF THE BRONX BY THIS INDICTMENT,

ACCUSES THE DEFENDANT MICHAEL LIPPMAN OF THE CRIME OF OFFERING A FALSE

INSTRUMENT FOR FILING IN THE FIRST DEGREE, IN VIOLATION OF PENAL LAW § 1'75

COMMITTED AS FOIU:,jOWS:

THE DEFEND1I.NT, MICHAEL LIPPMAN, ON OR bBOUT MARCHI, 2005, IN THE

COUNTY OF THE j3RONXt'l{NOWING'THATA. WRITTEN INSTRUMENT CONTAINED A FALSE

STATEMENT OR FALSE INEORMATIONAND WITH INTENT TO'DEFRAUD THE STATE OR ~Y

,POLITICAL SUBDIV:rSION, PJJBLIC AUTHORITY ,OR PUBLIC BENEFIT CORPORATION

THE ,DID OFFER OR PRESENT TO PUBLIC OR PUBLIC SERVANT

THE KNOWLEDGE OR BELIEF 'tHAT IT WOULD BE FILED WITH, REGISTERED OR RECORDED

IN OR OTHERWISE BECOME A OFOE S11CH OR

SERVANT, PDBIJIC AUTHORI1'):, OR PUBLIC BENEFIT CORPORATION I THAT BEING AN

AFFIRMATION OF LE(jALSERVICES RENDERED AS COUNSEL TO THEPU8LIC ADMINI.STRATOR,

AS ADMINISTRATOR OFTRE ESTATE; OF,(]REENaAUM.

EIGHTH COt..1NT

THE GRAND JURY OF THE COt..1NTY OF THE :E3RONX BY THIS INQICTMENT,

ACCUSES THE PEFE1'JDJl.NT MI CF.J.\.EL LIPPM.l;.,.l\f OF THE CRIME OF OFF6:RING A FALSE

INSTRUMENT, IN VIOLATION OF PENAL LAW § 175.35,EOR FILING J;NTHE FIRST DEGREE

COMMITTED AS FOLLOWS:

THE DEFE!IlDANT, MICHAEL LIPPMAN, ON O~ ABOUT MARCH 1, 20Q5, IN THE

COUNTY OF THE BRONX" KNOWING THAT A WRITrEN INST~UMENT CONTAINEP AFA4SE

STATEMENT OR FAL,SJ1: INFORMATION AND WITH, INTENT TO DEFRAUD THE STATE OR ANY

POLITICAL SUBDIVISION, PUBLIC AUTHORITY, OR PUBLIC BENEFIT CORPORATION OF

THE STA'I'E, DlD OFFER OR PRESENT IT TO A PUBLIC OFFICE o.R PUBLIC SERVANT WITH

THE KNOWLEDGE OR BELIEF THAT IT WOULD BE FILED WITH, REGISTERED OR ,RECORDED

IN OR OTHERWISE BECOME A PART OF THE RECORDS OF SUCH PUJ3LIC OFFICE OR PUBLIC

SERVANT, PUBLIC AUTHORITY, OR ,PUBLIC BE~EFIT CORPORATION, THAT BEING AN

ACCOUNTING PREPARED ,BY MICHAEL LIPPMAN, ESQ. AS COUNSEL TO THE BRONX PUBLIC

ADMINISTRATOR, AS ADMINISTRATOR FOR THE J1:STATE OF GREENBAUM.



NINTH COUNT

THE GRAND JURY OF THE COUNTY OF THE BRONX BY THIS INDICTMENT,

ACCUSES THE DEFENDANT MJCHAEL LIPPMAN OF THE CRIME OF FALSIFYING BUSINESS

RECORPS IN THE. FIRST DEGREE, ,IN VIOLATION OF PENAL LAW § 175.10, COMMITTED AS

,FOLLOWS:

THE DEFENDl\..N"T,M:ICMELLTPPMAN, ON OR ABOUT MARCH 1, 2005, IN THE

COUNTY OF THE BRONX, WITH .:INTENT TO DEFRAUD AND WITI1 THE INTENT TO COMMIT

ANOTHER· CRIME OR '!'O.AID OR'CONCEAL THE COMMISSION THEREOF, DID MAKE OR

FALSE ENTRY IN THE BUSINESS RECORDS OF AN ENTERPRISE, THAT BEING AN'

AFFIRMATION OF,DEGAL SERVICES RENDERED AS COUNSEL TO THE PUBLIC ADJiVlnnS:TR.AT()R,

AS ADMINISTRATOR' OF THE ES'I'ATE OF GREENBAUM.

TENTH COUNT

THE GRAND JURY OF THE COUNTY OF THE BRONX BY, THIS INDICTMENT',

ACCUSES THE, DEFENDANT MICHAEL LIPPMAN OF ,THE CR1ME OF FALSIFYING BUSINESS

RECORDS

F,OLLOW8:

THE, FIRST DEGREE, IN VIOLATION OF PENAL LAW § cm1MITTEm AS

, '

THE DEFENDANT, MICHAEL LIPPMAJ:Ij', On' OR ABOUT MARCH 2005, 'IN THE

COVNTY OF'rHE'BRON:K, WITH INTENT DEFRAuD AND WITH THE INTENT TO ~6MMIT

ANOTHER CRJME OR TO AID OR. CQNCEAL THE CQMMISS:rONTHEB.EQF, DID MAKE OR CAUSE A

FALSE ENTRy IN THE BUSINESS RECORDS OF AN ENTERPRISE,. THAT BE:j:NG "AN

ACCOUNTING F, RE PARED BY IvtldH.A.EL LlP.l?MJ.\N, AS COtJNSEL TO THE BR.ONX PUBLIC

ADMINIST:Rl\TQR., AS AD!V1:rNISWRA'.l'OR FOR ESTA.TE OF GREEt;rBAUM

ELEVENWH COtJNT'

THE GRAND JURY bFTtIE COUNTY OF THE !?RONX BX,THIS ,INIUCTMENT"

ACCUSES THE ,DEFENP.ANT MJ:cn-tAEL LIpPMAN OF THE CR)]'1Jt" OF GRAl'iD LARCENY IN THE
, '

'THIRD DEGREE, IN VIOLATION- OF PENAL LAW § 155 .35, COMMITTED AS FOLLOWS:

THE; DEESN"DANT, 'MJCMELLIPPJyl1\.N 'ON'.oR ABOu'I' ANP BETWEEN lV1J\RC[I ",18,

2004 ANI) J\J;LY 7, :2010, IN'T!1E ,COUNTY OF TH'E SRbNX, DIb STEAL J;lROPERTX HAVING

A VALUE, OF ,MORE THAN THREE'THOUSAND DOLLAR$, THA.Tj3ETNG A SUM OJ;" UNITED

STATES CURR.EN~Y, HELD BY THE BRONX PUBLIC ADMINISTRATOR AS ADMINISTRATOR TO THE

ESTATE OF 'GREENB1UJM .



TWELFTH COUNT

THE GRAND JURY OF THE COUNTY OF THE BRONX BY THIS INDICTMENT 1

ACCUSES THEbEFENDANT MICHAEL LIPPMAN OF THE CRIME OF GRAND LARCENY IN THE

THIRD DEGREE, IN VIOLATION OF PE»AL LAW § 155.35 1 COMMITTED AS FOLLOWS:

THE DEFEI1PAtrr ,MICHAEL LIPPMAN ON OR ABOUT AND BETWEEN JANUARY 9 1

2003 AND JULY 7, 20J.0 1 HI THE COUNTY OF. THE BRONX 1 DID STEAL PROPERTY HAVING

A VALVE OF MORE THAN THOUSAND DOLLARS / THA,T BEING A SUM OF UNITED

STATES CURRENCY, THE BRONX PUBLIC ADMINISTRATOR ADMINISTRATOR TOrrHE

ESTATE OF MCGOLDRICK.

THIRTEENTH COUNT

THE GRAND THE COUNTY OF THIS INDICTMENT 1

ACCUSES THE DEFENDANT·MICHAEL LIPPMAN CRIME OF GRAND LARCENY THE

THIRD DEGREE I. IN VIOLATION OF· PENAL LAW § COMMITTED AS FOLLOWS:

THE DEFENDANT 1 MICHAEL LIPPMAN ON OR ABOUT AND BETWEEN MAY

AND JULY 7 1 2010 1 IN THE COUNTY OF THE BRONX, DID PROPERTY A

VALUE OF MORE THAN THREE THOUSAND DOLLARS, THAT BEING A SUM OF UNITED STATES

CURRENCY 1 HELD BY THE BRONX PUBLIC ADM:j:NISTRATOR AS ADMINISTRATOR TO THE ESTATE

OF LASKHOFF.

FQUR'rEENT!{.COUN'l'

THE GRAND JURY OF THE COUNTY OF TI;1E BRONX BY THIS INPICTMENT, .

ACCUSES TBE DEFENDANT MICMEL LIPPMAN' OF THE CR:LME OF GRAND .LARCENY IN THE

SECOND DEGREE 1 IN VIOLATION OF PENAL LAW § 155. 40D,) , COMMITTED AS FOLLOWS:

THE.DEFENDANT, MICHAEL LIPPMAN ON OR A,BOUT AND BETWEEN JANUARY 7,

2005 AND JULY 7,20.10, IN THE COu:NTYOF THE BRONX, DID STEAL PROPSRTY ~VING

.A VALUE OF MORE THAN E?!F'TY THOUSAND POLLAR$, THAT. BEING A SUM OF UNITED

STATES CURRENCy 1 HELD BY THE; BRONX PUBLrCA,DMINISTRArOR AS ADMINIS'rR,ATOR TO THE

ESTATE OF RIZZO.



FIFTEENTH COUNT

THE GRAND JURY OF THE COUNTY OF THE BRONX BY THIS INnlCTMENT,

ACCUSES THE DEFENDANT MICBAEL LIPPMAN OF THE CRIME OF CONFLICT OF INTEREST, IN

VIOLATION OF N.Y.C. CHA.R.r,r'ER GHA.PTER. 68, 2604(B) (3)/ COMMITTED AS. FOLLOW$:

THE DEFIi:&OANT, MrCHA.EL LIPPMAN ON OR ABOUT AND BETWEEN FEBRUi;RY 5,

2002 AND JULY?, 2010, INTIrE: .qOUN'TYOF r,r'HE BRONX/

PUBLIC SERVANT TO OBTAIN' FINANCIAL 'GAIN OR OTHER

HIS POSITION

PERSONAL ADVANTAGE,

DIRECT OR INDIRECT/FOR THE PUBLIC SERVANT OR ANY PERSON OR FIRM ASSOCIATED WITH

THE PUBLIC SERVANT.

ROBERT T. JOHNSON
DISTRICT ATTORNEY



GRAND J U R YR E P 0 R T

C 0 U N T BR 0 <N X

INP I CTMENTS."#

DEFENDANTS

1. LIPPMAN, MICHAEL

INDICTMENrr CHARGES

GRAND "# 43276/2010 FINDING: INDICTED

CORRESPONDING DOCKETS

IBNA

SCHEME TO DEFRAUD DEGREE (ONE COUNT)
P.L. 190.65(1) (b)

OFFERING A FALSE INSTRUMENT FOR IN. THE FIRST DEGREE (FOUR COUNTS)
P .L.i75.

FALSIFYING BUSINESS RECORDS IN THE FII<Srr DEGREE (FOTJR (jOlJNTS)
P. L. 175 10

GRAND LARCENY IN THE SECOND DEGREE (TWO COUNTS)
P.L. 155.40(1)

GRAND LARCENY IN THE THIRD DEGREE (THREE COUNTS)
P.L. 155.35

CONFLICT OF INTEREST (ONE COUNT)
N.Y.C.C. 26Q4(B)(3l

SCHEDULEPARR.AIGNMENT DATE:

ARRAIGNMENT PART:

OTHER AS,SOCIATED INDICTMENTS.:

DA~E COMPLETED: JULY 7, 2010

ADA: MOST,AJO, MARIA C
BUREAU: RACKETS BuREAU
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Public
Information
198 E. 161st St.
Bronx, NY
10451
(718) 590-2234

Robert T.
Johnson
District
Attorney

GRAND JURY INDICTS FORMER COUNSEL TO THE BRONX PUBLIC ADMINISTRATOR WITH
OVERCHARGING LEGAL fEES INVOLVING THE ESTATES Of PEOPLE WHO DIED WITHOUT

LEAVING A WILL

BrClnx D.istrict Attorney Robert T. Johnson and NYC Departmel'lt, of Investigation
Commissioner Rose Gill Hearn announced today the indictment and arrest of attorney
Michael Lippman, former Counsel to the Bronx Public Administrator.

A grand jury returned a 15 COU,l'lt indictmeht charging Lippman with Grand Larceny in the
2n,d and 3rd degrees, Scheme to Defraud in the 1st degree, Offering a False Instrument for
filing in tl')e 1st degree, Falsifying Business Records in the 1st degree, and Confli,c~ of
Interest. The most serious offense, Grand Larceny ifl the 2nd degree is a Class C felony
,offense punishable by a maximum sentence of up to 15 years imprisonment.

The char~es in thiS indictment are, merely accusations and the defendant is presumed
'innocent unless and until proven guilty.

Lippman surrendered with his attorney anc;! was arraigned b,efore Acting State Supreme
Court JustiCe Steven Barrett who released Lippman on his OWI"l recognizance with the
People's consent.

Today's arrest is the result of ~,joint investigation by the New York City Department of
Investigation and the Office of the Bronx District Attorney.

The investigation uncovered evidence that the defendant allegedly charged the estates of
five individuals $300,000 in excessive legal fees and fUed fraudulent documents with the
Surrogate Court in order to conceal the thefts.

The Public Admil)fstrator in each of the City's five counties is responsible for administering
the estates of those who die intes,tate (witrout a wttl), or when no other ipdividual is
Willin~ or qyallfied to do so. The Administrators report to their respective county
Surro,gates. Each A<;Iministrator na,s assigned counsel to assist In the collection of assets,
the paymept of debts, managing the decedents' assets and search for possible heirs. The
Admil1istrator is also responsible for filing tax returns on behalf of heirs and eventually the
distribution of collected assets. In addition, cQunsel to the Administrator is responsible, for
the, preparation and submission of informatory, Accountings to t~e CO,unty SlJ[rogate~

e~plajning the transa<:tions conducted on behalf of the estate, as well as the Slll;>missioll of
Affirmation of Legal Services, indicating the nature of the work performed, the. amount of
time spent and the legal fees to be paid by the estate. Legal fees paid to cOLlose! for the
public Administrator are set by the Illterlm Report and Guid,ellnes ot the Ac;!rnlnistratiye
Board for the Offices of the·l'ublic Administrators (Administrative Boarcj Guide(ln~s) and
are approved by the county's Surrogate.

The indictment charged that Michael Lippman received advance legal fees and fee.s in
excess of the Administrative Board Guidelines: Moreover, it Is alleged that Lippman faHed
to file At;countings in a timely manner, which led the estates to linger unattended for
years and beneficiaries did notreceive their inheritance. Lippman Is also charged with, In
some instances, under-reporting the fees which he actually received, in reports filed with
the court in an effort to hide the excessive fees. .

Lippman was relieved of his position as counsel to the Public Administrator in April 2009
after h aviilg served as counsel for m,ore than thirty years.

http;//bronxda,nyc.gov/information/201 O/ease2S .htm 2/1/2011
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District Attorney Johnson and Commissioner Hearn thanked the following for their hard
w.qrk and dedication which resulted in this indictment: Floralba Paulino, Chief
Investiga~ive Auditor; Keith Schwam, Assistant Commissioner; BOflnie Gould, Bronx County
Puplic Ac;lrni"istrator; and Counsel to the Public Administrator, John Reddy of the. Law Firm
Reddv,.Levyapd Zifter; Assistant District Attorney Thomas LeahX, Chief of tl}e ~~ckets

Bureall;.:\nq Assigi:\nt Distrift AU()[[leys Miilri.a Mpstajo and Vanessa McEVpy pf the Ri:\<:k\?ts
Bureau. .
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STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

In th¢ Matter of the Proceedings Pursual1t
to SeetiOJi 44, subdivision 4, of the
Judiciary Law in Relation to

LEE L. HOLZMAN,

a Judge of the Surrogate's Court,
Bronx County.

STATE OF NEW YORK )
)ss~:

COUNTY OF )

Affidavit of Munay Richman

MURRAY RICHMAN, ESQ., being duly sworn, deposes and says:

1. lam all attorney andal11eI11Per. of The Law Offices of MlJrray Richman, a law firm

specializing in the field ofCriminal Law.

2. Ial11 over the age ofeighte¢n (I8) and I am nota party to this action. I am an attoll1ey

admitted to the New York Bar in 1964..

3. I clJITently representMicha.el Lippmatl,fqTIllet Counsel to the Bronx Publio Administrator's

Office, in a criminal action, People oftheState ofNew York v. MichaelLippman, currently

pending in Supreme Court, Bronx County ul1der the Case Number 02280~10.

4. I recently have. became aw~e oithe proceedings currentlyrelated to the Honorable Lee L.

Holzman, the subject of this. rnotion herein.

5. Should myclient,Mt. LipPI11atl, be subpoenaed to testify in this proceeding prior to the

resolution ofills criminal prosecution, in response to any questions posed, I would advise my



client to exercise hisqc>/1stit4tional rights to refuse to answer any such questions ull(1et the

Fifth Amendment.

Sworn to befor~ m~tl1is
31$ day bfJalluarY,2o.l1
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ROBERT. H, TBMI?ECi<JIAN
ADMINISTRATOR & COUNSEL

By Hand

NEW YORK STATE
COMMISSION ON JUDICIAL CONDUCT

61 BROADWAY
NEW YORK, NEW YORK 10006

64-6·~86·4800 646-458·0()38 •
i:El~I'HONE f ....CSJ¥ILE

www.scjc.state.ny.us·

CONFIDENTIAL

January 24, 2011

EDWARD LINDNER
DEPUTY ADMINISTRATOR

. JEAN JOYCE
ROGER J. SCHWARZ

.SENlOR ATTORNEYS

, BRENDA CORREA
KELVIN S. DAVIS

STAFF ATTORNEYS

ALAN VI- FRIEDBERG
SPECIAL COUNSEL

Jean M. Savanyu, Esq.
Clerk
New Yark State Commission on Judicial Conduct

, 61 Broadway
New York, New York ,10006

Re: Matter ofLee L. Holzman

Dear Ms. Savanyu:

We believe that Judge Holzman reaches the mandatory retirement age, of70 in
2011 and that the Comniission must therefore complete proceedings by the end of this
year. Accordingly, we requestthe prompt designation of a referee.

Thank you fat youxattentiOrt to this matter.

Very trUly youfs,

~.\J ••. ,.. ,.
Alan W. Friedber
Special Counsel.

CC:. ByHalid
David Ciodosky, Esq,
Gotiosky&; Gentile,P.C.
61 Broadway - Suite 2010
New York, New York 10006
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STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

In the Matter of the Proceeding
PursuanttoSe~tion 44, sl1bdivi~ion 4,
of the Judiciary Law in Relation to

LEE L. HOLZMAN

a Judge of the Surrogate's Court,
Bronx County.

AFF~~ATJQN"IN OPPOSITION
TO RFJSPQN~.ENT'Sl\10TIQNTO

DISMISS TlIEFORMALWRITTEN
COMPLAINT ANQ TO STAY
FURTHER PROCEEDINGS

EDWARD LINDNER, an attorney duly admitted to practice in the courts of the

State of New York, affinns under the penalties ofperjury:

1. I am aDeputy Administrator for respondent New York State Commission on

Judicial Conduct. I make this affinnation in opposition to respondent's motion for an

order: (1) dismissing the Formal Written Complaint without prejudice to re-file, or in the

alternative (2) staying the proceedings pending the disposition of a criminal case against

Michael Lippman, the fonner Counsel to the Public Administrator of Bronx County.

2. Respondent's motion to dismiss the Fonnal Written Complaint should be

denied because the charges, the specifications to the charges, and the accompanying

schedules were more than reasonably specific to apprise respondent of the alleged

misconduct and allow him to prepare a defense.

3. Respondent's motion for an order staying the proceedings is premature because

Lippman has not yet exercised his Fifth Amendment privilege before the Referee and,

absent presentation of Commission staffs case in chief at a hearing, it cannot be said that



his testimony will be relevant to respondent's defense, let alone necessary. Nor has it

been determined whether Lippman waived his Fifth Amendment privilege by testifying

under oath during the Commission's investigation.

4. Respondent's assertion that Lippman's testimony is necessary for his

defense is without merit because the allegations in the Formal Written Complaint are

tailored to address respondent's conduct, not Lippman's, and the allegations arelargely

based on documents filed in the Surrogate's Court that have already been turned over to

respondenes counsel during discovery. Respondent has not shown how Lippman's

alleged criminal conduct could excuse respondent's failure to act based on the

documentary evidence in his court and his bald assertion that Lippman's testimony is

necessary to his defense is insufficient to stay this proceeding.

5. Respondent's argument that the Formal Written Complaint is vague and

lacks specificity is belied by the Complaint itself. The allegations in the Complaint,

together with the accompanying schedules and voluminous discovery materials, are more

than reasonably specific to apprise respondent ofhis alleged misconduct.

6. Finally, respondent's motion should be denied as a matter of public policy.

The Commission's constitutional and statutory mandate to promote public confidence in

the judiciary is best served by a determination on the merits after hearing. Because

respondent will reach mandatory retirement age at the end of this year, granting

respondent's motion will effectively end this proceeding. This Commission should avoid

that result unless and until respondent makes a strong, fact-specific showing that he

cannot present an adequate defense.
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forth in Schedule C and Schedule D, (2) delays in the administration ofthe estates set

forth inSchedule E, (3) individual estates with negative balances, (4) the Public

Administrator placing estate funds in imprudent and/or unauthorized investments, and (5)

the Public Administrator employing her boyfriend who billed estates for services that

were not rendered and/or overbilled estates.

12. Charge IV alleged that in 2001 and 2003, respondent failed to disqualify

himself from cases in which Michael Lippman appeared, notwithstanding that Lippman

raised more than $125,000 in campaign funds for respondent's 2001 campaign for

Surrogate.

13. Respondent filed an Answer dated January 21, 2011, in which he denied the

material allegations of the Complaint and asserted three affirmative defenses: (1) that the

Complaint failed to state a cause of action, (2) that the factual allegations in the

Complaint were unconstitutionally vague, and (3) that the Complaint violated his due

process. rights.

14. On January 25, 2011, the Commission designated the Honorable Felice K.

Shea as referee to hear and report findings of fact and conclusions of law. Judge Shea

scheduled a five-day hearing for May 9, 2011.

15. On February 9,2011, as part of discovery, Commission counsel supplied

respondent with copies of the transcripts of eleven witness statements, including that of

Michael Lippman. A copy of Alan W. Friedberg's letter to David Godosky, dated

February 9, 2011, is attached as Exhibit A.

4



16. On February 10,2011, as part of discovery, Commission counselsuppHed

respondent with copies of other written witness statement and copies of documents that

Commission counsel intends to present at the hearing. A copy of Alan W. Friedberg's

lettertoDavid Godosky, dated February 10,2011, is attached as.Exhibit B.

17. On February 10,2011, Commission counsel supplied responqent with copies

of relevant documents from the case files of the estates listed in Schedule A through E to

the Formal Written Complaint. A copy of Alan W. Friedberg's letter to David Godosky,

dated February 10,2011, is attached as Exhibit C.

WHEREFORE, it is respectfully submitted that the Commission should deny

respondent's motion to dismiss the complaint and direct that this matter be set down for

hearing to develop a full record.

Dated: February 25, 2011
New York, New York

Edward Lindner
Deputy Administrator for Litigation
State Commission on Judicial Conduct
61 Broadway
NewYork, New York 10006
(646)386-4800

To: David Godosky, Esq.
Godosky & Gentile, p.e.
61 Broadway, Suite 2010
New York, New York 10006

5



ROBERUI. TBMBBCKllAN
AOM1N1STR.ATOll.1< CQ1JIIISEl.

N~WYQlU<STATE
COMMlSSIONON.nJPICIAL CONDUCT

61 BROADWAY
NEW YORK., NEW YORK 10006

646·33641lO0 646-4SS.QOJ8
mriPHOl'l1l FACSIMlIJ!

www~~c.SWI~.ny.U$

February 9,2011

EOWARD LlNDNER
OJ:PI.[I'Y ADM1NlSTRA,OR

JEAN JOYCE·
ROGBIU. SCHwARZ
.. $l!l'llOl\ ATTORNEVS

BRENDA CORR.EA.
KELVINS. DAVIS

STAI'F ATrol\.\off.YS

ALAN w.. PRlED13.E'RG
SMlCIAl. C(luNSEI;

Via Hand Delivery

David Godosky, E:>q.
Godosky &.Gentile. P.C.
61 Broadway. Svi~20 10
New York, New York 10006

Re: Mattet ofLe<! L. Holzman

Dear Mr. Godosky:

Inprepara.tion for the proceeding in tlle above-referenced, attached Me.
copies of transcripts:

1. Lee L. Holzman August 13,2010

2. Mark Levy June 28, 2010

3. John Reddy July 23, 2010

4. Harry Amer August 3, 2010

s. Michael Lippman September 10, 2009

6. John Raniolo September 22, 2009

7. Michae~ Lippman November 4,2009

, ;~, "~~."-"



8. Steven Alfasi

9. Bonnie Brooke Gould

10. Paul Rubin

11. Lonnie Elson

NF.WYORK STATE COMMISSION 01'1 JtlDIC1AL <::ONDIICl'

David (Jodo$/fy,Jj;sq,
Feb,.uwy 9, 201 J

Page 2

October 7, 2010

July 21, 2010

July 20, 2010

July 16,2010

TI,ank you for your time and attention to this matter.

ve.ry.•..... UU.'.YEVyo..• ut.s. ' ..
Ifl_ V' •• .•••
Xi;ri"'w. Friedb.
Special Counsel

Enclosures



ROBERT H. TEMBECKJIAN
ADMINISTRATOR 8< COUNSEL

NEW Y0ltK.STf\'fE
COMMISSION ON JUDICIAL CONDUCT

61 BROADWAY
NEW YORK, NEW YORK 10006

646-386-4800 646-4S8·0038
TELEPHONE FACSIMILE

WWW.scjc.stllle.ny.us

~QNFIDENTIAL

February 10,2011

EDWARD LINDNER
DEPUTY ADMINISTRATOR

JEAN JOYCE
ROGER J. SCHWARZ

SENIOR ATTORNEYS

BRENDA CORREA
KELVIN S. DAVIS

STAFF ATTORNEYS

ALAN W. FRIEDBERG
SPECIAL COUNSEL

Via Hand Delivery

David Godosky. Esq.
Godosky& Gentile, p.e.
61 Broadway,Suite 2010
New Yark, New York 10006

Re: Matter ofLee J.;. Holzman

Dear Mr. Oodosky:
\

In prepara~ion for the proceeding in the above-referenced, attached are
copies ofmaterials:

1. Statements of funds held by Esther Rodriguez, Bronx Public
Administrator (12/31/05);

2. Complaint, memorandum and notes of interview ofAnn Penachio and
documents;

3. Memorandum anq notes of interview ofBernice Liddie,
Memorandum and notes of inte.rView of Michael Sullivan, Esq.,
Memorandum and notesofillterview.of Sharon Gentry (2),
Memorandum and notes of interview ofMary Thurber. Esq.•
Memora.ndum and notes of interview ofRobert Southern,
Memorandum and notes of interview of Lorraine Coyle, Esq. (2) and
documents;



NEW YORK STATE COMMISSION ON JUDICIAL CONDUCT

David GodoslcY, Esq.
February 10. 2011

Page 2

4. Correspondence ofllonoie<;jould(6/9/09),
Memorandum and nQtesofinterview QfCb~les Ginsberg,
Memorandllm and note~ofi?terviewof~anf()rd Qlatzer,Esq.,
Memorandum of Ethan Beckett concerning Accounting Department
Inquiry (2),
Memorandum and notes ofintel'View ofMicheUe Scotto, Esq.,
Memoran4\11ll and notes o(intervi~ of10mFinnegan,
MemQflWdum of interview QfRe~hv~ ~Qilloff,

M~moraJlclum ofinterviewofClu'istina Fremer,
N()tes ofinterviewofJ9h?.Reddy.<~sq.

MemQr~nclum ofil)teryiewpfRJchard BYrnes,
MemQrandllm·ofinterview ofBrian Callalane!Esq.,
MemorandUm. and notes of interview of Jason LHien, Esq. and Carl
Oistef~no,.Esq.

MemQrandl1m ofioterview of Esther.~ms,
.Mel1)ora~dumofinterview ofJ8$0n R.~1?ack,

Meworandum and notes of intervi~ ofRich~rd CQsta,
Memorandum and notes of interview ofJoseph Rafalowicz and
co,rr~S~()nclence (1/18/06);
Memoran.dumofinterview ofHugh Camphell,
MemorandUm and notes of interview ofLewis finkelman, Esq.,
M~1llorandum and notes of interview ofMat;' Thurber, Esq.,
M~1lloratld\Jm .and not~s.of interview ofSljaronGentry,
M~m()randllm and notes ofinterview ofChristina Fremef,
Memorand.um of interview ofMarkLeyy, Esq.,
Memorandum of interview ofTom Finnegan,
Memorandum of interview ofRegina&lbinoff.
Memorandum and notes of interview ofJason Reback and documents;

5. Six month report (period ending 6/30110);

6. Memorandum of interview ofBrian Cahalane, Esq.,
Memorandum and notes of interview ofJohn Fisher,
Memorandum and interview ofEsther King;

7. Correspondence of Richard Cerbone (10/4/08),
Correspondence ofMichelle Scotto, Esq. (1114/08),



NEW YORK STATE COMMISSION ON JUDICIAL CONouer

David Godosky, Esq.
February 10,2011

Page 3

Memorandum and notes of interview ofCharles Ginsberg,
Memorandum and notes of interview ofMichelle Scotto, Esq.,
Memorandum and notes of interview ofRichard Cerbone and
Documents;

8. Correspondence ofGeorge Malatesta (4/1/09), memorandum of
interview of George Malatesta,
Memorandum of interview ofMichael Friedman, Esq. and documents;

9. Co~e~P9P4ence ()f a~rni(:e Lid~ie (8/8/9~),
l\1eOlpratl4uOland Qotes ofinterview<ofSandraProwle~,Esq.(2),
MeOlOrand\lOl and interview ofBernice Liddie and documents;

10. Various Reports ofPul>licAdministrator;

11. Reports oftheCommissiononF'idu(:iaryAppointments (2/05);

12. Various Fintll1chl1 Disclos~re Statements of the Committee to Re-Elect
Lee L. Holzman, Surrogate;

13. Audit Report oftheNYC Comptroller (3/18/09);

14. Various. Trial Bal.ance Reports;

15. Audit Report of the NYC Comptroller (6/24/04);

16. Fax ofMark Levy, Esq. (9/28/08) and documents;

17. Various documents in:
Matter ofEng;
Matter ofDemick;
Mater QfPatane;
Matt~r of Schnell;
Matter 2fThrash;
Matter ofDanziger;
Matter ofGlascQ;
Matter of Santiago;
Matter ofVasguez;
Matter ofKreisher;



NEW VORl..: STAn: COMMISSION ON .IlJDlCIAL COND{)(.'T

David God.os.ky, Esq.
February .1 0, 20n

Page 4

Mauer of Cerbone;
Matter of Coakle):;
Matter of Wah and Ma.tterof SinClair.

Enclosures

Very truly yours,

<~V(
~\aJ1. Vl'l'rie<!
Special Counsel



ROBERT H. TEMI3ECKJIAN
ADMINISTRATOR &. COUNSRL

NEW YORK STATE
COMMISSION ON JUDICIAL CONDUCT

611~R()AqWAY

NEW YORK, NEW YORK 10006

646"38R2'I~OO 646-458-0038
TELEI'HONf! fACSIMILE

www.scje,stute.ny.i,J$

CONFfOENTIAL

F~bruary 10,2011

EDWARD LlNDNER
DEPUTY AOMINISTRATOR

JEAN JOY(:E
ROGER J,Sq·IWAl~Z

SENIQR ATTQRNEYS

BRENDA CORfU~A

K~LVIN S. DAVIS
Sl'AJ'I'ATfORNr!VS

ALAN \Y. FIUEI)Lil~:RG
SPECIAL COUNSEL

Via Hand Delivery

David Godosky, Esq.
Godosky &; Gentile, P.c.
61 Broadway, Suite 2010
Now York, New York 10006

Re: Mutter ofLeeL. Holzman

Dear Mr. Godosky:

In preparation for the proceedillg in the above·refel'enced, enclosed are
copies. of the caSe files in Schedules A~E.

Thank you for your ti'meand attentionto this matter.

Enclosures



STATE OF NEW YORK
'COMMISSION ON JUDICIAL CONDUCT

In the Matter of the Proceeding
Pursuant to Section 44, subdivision 4,
of the Judiciary I..,aw in Relation to

LEEL.HOLZMAN,

a Judge ofth~ Surrogate's Court,
Bronx County.

MEMORANDUM BY COUNSEL TO THE COMMISSION
IN OPPOSITION TO RESPONDENT'S MOTION TO DISMISS THE FORMAL

WRITTEN COMPLAINT AND TO STAY FURTHER PROCEEDINGS

\
ROBERT Ii. TEMBECKJIAN, ESQ.
Administrator and Counsel to the State
Commission on Judicial Conduct
61 Broadway, 12th floor
New York, New York 10006
(646) 3.86-4800

Of Counsel:

Melissa DiPalo
Edward Lindner



PRELIMINARYSTATEMENT

This Memorandum is respectfully submitted to the State Commission on

Judicial Conduct ("Commission') in opposition to respondent's motion for an order:

(1) dismissing the Forma.l Written Complairtt("Complaint'') without prejudice to re­

file, or in the alternative (2) staying theproq¢edingpendingtheoutcol1le ofthe criminal

case against Michael Lippman, the former Counsel to the Public Administrator.

Respondent's motion is botb premature aqd without merit. Granting it would be

contrary to public policy and would effectively efld the proceeding, becau~e respondent

will leave office at the end of this year,having reached the mandatory retirement age.

The matter should proceed in an orderly fashion before the Referee, who promptly set a

discovery and hearing; schedule, mindful of the constraints associated with respondent's

looming retirement.

Respondent's motion for an order staying the proceedings is premature and

without merit. A stay of the proceedings would be premature because Lippman has not

yet exercised his Fifth Amendment privilege and, absent presentation of Commis.sion

staff's case in chief at a hearing, it cannot be said that his testimony will be relevant to

respondent's defense, let alone necessary. Nor has it been detennined whether

Lippman waived his Fifth Amendment privilege by testifying under oath during the

Commission's investigation.

The motion is without merit because the allegations in the Formal Written

Complaint are tailored to address respondenes conduct, not Lippman's, and the

allegations are largely based on documents filed in the Surrogate's Court that have

2
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Administrator~s Office, (1) b~ased on boilerpla.te affidavits of legal services that did not

comply with the requirements of SCPA § 1108(2)(c) and (2) fixed the fees without

considering the statutory factors set forth in SCPA§ 1108(2)(0).

Charge II alleged that in 2005 and 2006, respondent fail~d to report Michael

Lippmanto law enforcement authorities or to the Departmental Disciplinary

Committee upon learning that Michael Lippman took ul1earrtedadvl:\.ncelegalfees

and/or fees that exceeded the amount prescribed by the Administrative Board

Guidelines~ and that he continuedto award Lippman the maximum legal fee

recommended in the Guidelines and/or awardedthe fees without considering the

statutory factors set forth in SCPA § 1108(2)(c).

Charge III of the Complaint alleged that from 1997 to 2005, respondent failed to

adequately supervise and/or oversee the work ofEsther Rodgriguez~ the Public

Administrator and other appointees, which resulted in (1) Michael Lippman taking

advance fees without filing an affirmatioIl of legal services and/or taking advance fees

that exceeded the maximum amount recommended in the Administrative Board

Guidelines, (2) delays in the administration of estates, (3) individual estates with·

negative balances, (4) the Public Administrator placing estate funds in imprudent

and/or unauthorized investments, and (5) the Public Administrator employing her close

friend who billed estates for services purportedly rendered.

Charge IV alleged that in 200 I and 2003, respondent failed to disqualify himself

from cases in which Michael Lippman appeared, notwithstanding that Lippman raised

more than $125,000 in campaign funds for respondent's 2001 campaign for Surrogate.

4



Respondent filed an Answer dated Jamiary21, 2011, itfwhich he denied the

material allegations of the Complaint and asserted three affinnativedefenses: (1) that

the Complaint failed to state a cause of action, (2) that the factual allegations in the

Complaint were unconstitutionally vague, and (3) that the Complaint violated his due

process rights.

On January 25,2011, the Commission designated the Honorable Felice K. Shea

as referee to hear and report findings of fact and conclusions of law. Judge Shea has

.scheduled a five-day hearing t() begin May 9, 2011.

As part of discovery, Coml11issi()n counsel suppl,ied respondent with copies of

transcripts of eleven witness statements, including Michael Lippman's witness

statement (Lindner A.ff.~ 15), other written statements made by witnesses (Lindner

Aff. ~ 16), copies of documents that Commission counsel intends to present at the

hearing (Lindner Aff. ~ 16), and copies of relevant documents from the case files of the

estates listed in Schedules A through E (Lindner Afr. ~ 17).

Respondent now moves to dismiss the Formal Written Complaint, without

prejudice to re-file, on the ground that it is "vague and its factual deficiencies render it

nearly impossible to defend against" (Resp. Aff. ~ 23).1 In the alternative, respondent

seeks to stay the proceeding pending the outcome ofMichael Lippman's criminal case,

arguing that a stay is necessary because "the acts and evidence attendant to Lippman's

actions" are unavailable and unknown (Resp. Aff. ~~ 3, 13).

I "Lindner AfT." refers to Commission counsel's affirmation in opposition to respondent's motio,l1 to
dismiss the Formal Written Complaintand/or to stay the proceedings. "Resp. Aff" refers to
respondent's affirmation in support of his motion to dismiss the Formal Written Complain and/or to
stay the proceedings.

5



As is set forth below, re&Pongertt's 111otion mustb¢ deni¢d. RespOfidertfs

request to stay the proceeding· is pr¢matLme. He cannot show that MichaelLiPPtnan~s

testimony is necessary forhis defense. lnadqition, the charges in the Formal Written

Complaint, the specifications toeachqh~rge, andthe sched\.lles aCcon1pallying the

charges, were more than reasonaply ~p~pific toapPti~e respondent ofhis alleged

misconductartd allow him toprepareadefellse. .

ARGUMENT

POINT I

RESPONDENT'S MOTION TO STAY THE PROCEEDINGS
IS BOTH PREMATURE AND WITHOUt MERIT.

Respondent's motion for an order staying the proceeding pending the

outcome of the pendingctimil1alactipn agai~$t foMer Counsel to the Public

Admini$trator Michael Lippman should be denied because·it is both premature

and without merit. Respondent's motion is premature because Lippman has not

yet asserted his Fifth Amendment privilege, the Referee has notyet ruled that

his testimony would be relevant, let alonehecessary, and there has been no

determination whether Lippman, who previously testified as to these matters

during the Commission's investigation, has waived the privilege. Respondent's

motion is withoutmerit because the charges set forth in theFormal Written

Complaint focus on respondent's conduct, i.e. respondent's failure to require

affirmations oflegal services that comply with statutory requirements,

respondent's failure to take appropriate action after he had actual knowledge of

6



Lippman's unethical con<f\lct and respondent's (~iltlr~to pr9perly oversee Esther

Rodgriguez, the Public Administrator. Respondent hasnotshown that without

Lippman's testitngny, he would be unable to assert a competentdefense of his

own conduct as charged in the FonnalWrittefi Complaint. '

1. Respondetif'sMofioll Is Premature.

Respondent's motion to stay the proceedings is premature. At this point in the

proceedings, there is no certainty that Lippman will be oalled or that he will refuse to

testify. In the. event Lipprnan·doesasserttheFifth Amendment, it is yet to.be

determined whether he can be compelled to testify.

First, notwithstanding respondent's argument that if "a stay is not granted ...

[Lippman] will assuredly refuse to testify," (Resp. Aff. ~ 21), at the time ofthis motion

Michael Lippman has not been called as a witness and has not yet exercised his Fifth

Amendment privilege in connection with the hearing before the Referee. See Figueroa

v. Figueroa, 160 A.D.2d 390,391 (1 stDept.1990) (holding that "the privilege against

self-incrimination may not be asserted or claimed in advance of questions actually

propounded"); see also S.E.c. v. Chakrapani,2010 WL 2605819.at 11 (S.D.N.Y.

2010) (refusing to address merits of a stay application where "witnesses have not yet

invoked their Fifth Amendment privileges in connection with discovery"). Indeed, it is

not yet even certain that respondent would call Lippman as a defense witness.

Whatever respondent's present intention in that regard, respondent's counsel cannot

decide whether or which witnessed to call until he has seen and evaluated the case that

Commission counsel puts in on direct. Balancing the equities, and in particular the

7



strong public policy in a Commission determination on the merits, any decision as to

whether Lippman's testimony is necessary should be deferred.until the case in chief has

been placed on the record and Lippman has actually refused to testifY about facts that

might constitute a defense.

Second, in the event that Lippman is eventually called as p~rt of

respondent's defense, and he then asserts his Fifth Amendmerit privilege, a

determination must be made at that time whether Lippman can b~ compelled to

testifY. As respondent is aware,2 Lippmau testified under oath during the

Commission's investigation. The fact that Lippman later asserted his Fifth

Amendment privilege when called for a second appearance, or that he might

assert the privilege at the hearing, is not dispositive because Lippman's initial

testimony may be deemed a waiver.

It is well-settled that "a witness who fails to invoke the Fifth Amendment

against questions as to which he could have claimed it is deeme~ to have waived

his privilege respecting all question on the same subject matter." United States v.

o 'Henry, 598 F.2d 313,317 (2d Cir. 1979). See also u.s. v. Powers, 2008 WL

2286270 (W.D.N.Y. 2Q08); In re East5r' Street Crane Collapse Litigation,

30 Misc3d 521,2010 WL 4608784 at *8 (Sup Ct, NY Co, September 24, 2010).

Here, in his first appearance during the Commission's investigation, Lippman

answered questions under oath about the affirmations of legal services he

2 As is set forth in the accompanying affirmation, respondent's counsel has been provided with
transcripts of the witness statements taken during the investigation, including Lippman's testimony.
(Lindner Aff. '1115).

8



submitted in respondent's court, ",hen he would coHeet fees, whether he

. collected fees before filing an affirmation of legalservices; and whether
.

respondent was aware when he collected fees. In the event Lippman asserts his

Fifth Amendment privilege at the hearing,respondent can m(")Ve to compel on

the ground that his prior testhllony waived the privilege. This proceeding

should not be stayeduritil it is clear the Lippman's testimony will actually be

unavailable.

Against this backdrop, respondent's reliance on Britt v. International Bus.

Servs., 255 AD2d 143 (1 st Dept. 1998), is misplaced. In Britt, the Court granted a stay

of the civil proceeding pending thedispositkm ofa nonparty witness' criminal case

because the witness intended to invoke his Fifth Amendmentprivilege and had not

"given any depositiontestimony." ld. at 144. Here, by contrast, respondent gave

sworn testimony hefore the Commission, which respondent can use totest whether

, Lippman waived the privilege.

Finally, in the eventthe Referee determines that Lippman's testimony is relevent

and necessary, and Lippman is indeed called and asserts his Fifth Amendment

privilege, Commission Counsel may ask the Commission to grant Lippman immunity

pursuant to Judiciary Law § 42(2) and Criminal Procedure Law § 50.20, depending, of

course, on the status at that time of the criminal charges against him. Such a

determination is not now, and may never be, before the Commission.

9



2. Respondent Cannot Show that Lippman's
Testimony Is Necessary for His Defense.

Respondentts motion to dismisswithoutprejudice, or for a stay, should

also be denied because he cannot ~h()wthat Lippman's unavailability would

prejudice his "right to mount a competent defenseH(Resp. Aff.·~ 21).

The allegations iii the ForrrialWrittenComplaintconcern respondent's,.. . .

conduct, not that ofLippman. The Complaint alleges that respondent:

(l) approved fees to Lippman based on \\boilerplate" affidavits oflegal services

and without consideration of statutory factors (FWC ~ 5), (2) failed to report

Lippman to the appropriate authoritie~and continued to award him the

maximum recommended legal fees even after learning that Lippman had taken

unearned advance and/or excessive legal fees (FWC' 15), (3) failed to

supervise and/or Qversee the work of his court staff andapPQintees (FWC ~ 25),

and (4) failed to disqualify himself in cases in which Lippman appeared (FWC 1

38). Given the plain language of the charges, respondent tnay advance his

defense by testifYing of his personal knowledge and/or conduct as to each of the

allegations above.

As to Charge I, the gravamen of the charge is that the affirmations of

legal services submitted byLippman are insufficient to satisfy sePA § 1108 and

,that Lippman failed to consider the statutory factors when he approved legal fees

based on those deficient affirmations. All of the affirmations claimed to be

insufficient have been turned over to respondent's counsel in discovery.

10



respondentts review of tho$c itidividualestate files, Lippman's t~stimony is

wholly irrelevant.

As to Charge II, the gravamen of the cha,rge isth~t aftetrespQndent

learned that Lippman hadengage<:Un unethical and/or illegal behayior, heJailed

to report Lippman to the appropriate authorities.· JohIlRaniblo, th¢Pijblic

Administrator and Mark Levy, counselt(j the·PA, are both available to testify as

to what they told respondent about Lipprrian's a.ctivities. R¢sJ)ondent cantestify

as to what action he took based on those reports. Again, Lippman's testimony

would n9t provide a defense.

ChargeIII alleges that respondent failed to adequately su.pervise Esther

Rodriguez, the Public Administrator, resulting innumerous enumerated

administrative failures. Respondent can testify as the procedures he put in place

to oversee the work ofPublic Administrator -- an official whom he appointed­

and .his. defensetp the charge will rise or fall based on the sufficiency or

insufficiency of those measures. Even assumingthat Lippman's testimony

mightbe tangentially relevant to some elements of the cha,rge, respondent has

not demonstrated that Lippman's testimony is in any way necessary to his

defense.

Finally, respondent's motion should be denied at this juncture for reasons of

public policy. A final determination by this Commission whether respondent engaged

in acts of misconduct serves to promote public confidence in the judiciary as a whole.

11



lithe Commission grants respondentts motion, it ishighlYllllUke\ythatsuch a

determination on the merits will ever be made.

A Bronx Grand Jury voted to indictLipproan on July 7,2010. Respondent's

term expires on Decemper31, 2011. IntheeventtheCQft1fuisSiotl were to grant

respondent's motion, it is exceedingly unlikely that Lippman's criminal trial would be

concluded in time topewit resumption offuisproceeding before the expirationof

respondent's term. Given the considerable uncertfliI)ties whether Lippman's testimony

will be necessary, public policy dictates that r¢spondenCs motion should be denied

now, subject to respi:mdenttg right to demonstrate thellecessity and unavailability of

Lippman's testimony duringtheheai'ing before theR.efetee.

POINT II

THE CHARGES IN THE FORMAL WRITTEN COMPLAINT
ARE MORE THAN REASONABLY SPECIFIC TO APPRISE

RESPONDENT OF THE ALLEGED MISCONDUCT

It is wel1;.settl~d that in an administrative djsciplinaryproceeding, "the charges

need only ~e reasonably specific, in light of a1l of the relevant circumstances, to apprise

the party whose rights are being determined of the charge against him and to allow for

the preparation. of an adequate defense." Blockv. Ambach, 73 NY2d 323, 333 (1989)

(internal citations omitted). See also D'Ambrosio v. Department ofHealth ofState of

New York, 4 NY3d 133 (2005).

Even where a respondent faces the potential loss of license and livelihood, due

process does not require that such charges contain the "specificity of an indictment in a

12



criminal proceeding." Ambach, 73 NY2d. at 332. The charges "need 110t identify eacli

element of the misconduct charged." Matter ofSteckmeyer v. State ad. for

Professional Medical Misconduct, 295AD2(1815, 817 (3d Dept. 2(02).:3 See also

Board ofEduc. ofMonticello Cent. SchooIDistriC(v. ComdlissiQner ofEduc., 91 NY2d

133, 139 (1997) (in school disciplinwyproceedirig,riotice need not "need not

particularize every single charge against a student").

Against this backdrop, respondent'sovetall atgument that the Formal Written

Complaint "fails to properly delineate tile factual chargeS ... , opting instea.d for

annexed lists coupled with broad allegations. and even broaqet-time periods that lack

critical information" (Resp. Aff. '1 36), and the several different variations on this

theme, must fail.

1. The Charg~s in the FonnalWrittellCQmplaintProvided
Res(!ondentwith Adequate. Notice of the Allegations.

Contrary to respondent's claim (Resp. Aff. , 26), the specifications set forth in

Charge I and Schedule Agave him more than adequate notice of the timing of the

alleged misconduct. That is particularly true because respondent has been provided

with voluminous discovery, including all relevant documents from Surrogate's Court

case files for every case identified in the Schedules to the Formal Written Complaint.

See Lindner Aff." 15-17

3 The petitioner in Steckmeyer had an arguably stronger case for specificity, since his claim was based
not only on the due process clause, but the provisions ofPubJic Health Law § 230(1 O)(b) requiring that
disciplinary charges "shall state the substance of the alh;ged professional misconduct and shall state
clearly and conciselx the materialfacts but not the evidence by which the charges are to be proved"
(emphasis added).
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It is not necessaryfort4eFormal Written Complaintto set forth the specific date

on which each instance ofjudicial misconduct is alleged to have occurred. The Court

of Appeals has stated that "a general period oHime may be appropriate for an offense

which Iby its nature may becommittedeithefbyone actor multiplellcts .a.nd readily

permits the charficterizationas a contiIlp.irgofrense over a periog oftime,' " Ambach,

73 NY2d at 333-34, citing Peoplev. Kelndl,08 NY2d 410 (1986); see Taylor v. B()ard

ofRegents ofthe University ofthe StateD/New York, 208 Ad2d 1056, 1057 (3d Dept.

1994). Thus, respondent's citation to Wolfe v. Kelly, 79 AlJ3dAOo (1st Dept. 2010) is

unavailing. The Court in Wolfe spe(Jificallyhetd that the misconduct alleged there was

not an offense of a continuing or ortgoingnature. •

The charge here clearly alleges that over a 14-year time period, in the 31 cases

enumerated in Schedule A, respondent approved legal fees for Michael Lippman based

on affidavits oflegal services thatdid ndtcomply with SCPA § 1108(2)(c) and without

consideration of the statutory factors set out in SCPA. Respondent can readily identify

the specific date on which the alleged misconduct occurred by simply reviewing the

affidavits of legal services and the final decrees in the court files of the cases listed in

Schedule A, which Commission Counsel turned over to respondent's attorney as part of

discovery. See Lindner Aff. , 17

Respondent's claim that Charge n of the Formal Written Complaint failed to

"specify on how many occasions" and "on which occasions" Lippman took advance

fees and fees in excess of the amount prescribed in the Administr~tive Board

Guidelines (Resp. Aff., 27), mischaracterizes the charge. The language of Charge II
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adequately conveys that the miscon.<fuctat issue was not that LipPrn.an toole the advance

and excessive legal fees, but thatkrtowing this,' respondent: .(1) fa.iled to report this

conduct to criminal authorities or the DiscipliIllll'Y Committee and (2)cmitinuedto

award Lippman fees without considering the stliN.tory factorss¢t fof1;hin$QPA

§ 1l08(2)(c)(FWC ~ 15).

It is not necessary for thecblitge to setout the precise number ofUmbs or the

specific dates on which Lippmantook adv@.ce lilldexcessive fees, as the corrr1'1aint

need not "need not identify each element oftlle rtiisconduct charged." Matter of

Steckrneyer v. State Bd. for Proft$sionaJ Medical Misconduct,· 2.9$ AD2daJ$17..Here,

the factual allegations in the specitlcatiQhsthatin late 2005 oreatly2006, reSpond-eht

learned that Lippman took advan<:e al1d.e".cessive legal fees (FWC ..~~ 16, 17), that

despite this knowledge he did not report Lippman to the appropriate authorities' (FWC ~

18),tbat he implemented a systelIl for Lippman to repay those fee$ in. 2006 (FWC ~

19), that Lippman remained onstaffand turned over the legalf¢eshe earnedto repay

the advanceandior excess fees heb,ad ef,lrhed (FWC ~~ 20..21) and that respondent

failed to give individual consideration to each estate when awarding these fees to

Lippman (FWC ~ 23), were more than sufficient to apprise respondent ofalleged

misconduct so as to allQw him tQ prepare a defense.

As was the case with Charge II, respondent's argument that Charge III of the

Formal Written Complaint failed to set forth "on which occasions,'; "on how many

occasions" or in the manner in which" Lippman took advance fees (Resp. Aff. ~ 28)

misses the point. Charge III clearly alleges that respondent "failed to adequately
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supervise and/or oversee the work of court staff and employee," which resulted in

Lippman taking advance and excessive legal fees (FWC ~ 25). Moreover, the

specifications to Charge III plainly state that Schedule B Iists those cases in which PA

Esther Rodriguez paid Lippman and/or Lippman took advance legal fees without court

approval or the requisite affinnations of legal services (FWC ~ 26).

There is similarly no merit to respondent' sargument that Charge III is vague

because Schedule C and Schedule D to the Formal Written Complaint provide "cases

names without any other qualifying information" (Resp. Aff.'129). It bears repeating

that Charge III turns on whether res:porldelt1t's LUllI.U "" to ~mDerv'ise

appointees resulted in interalia Lippman taking advance fees that exceeded the

maximum amount recommended by the Guidelines. Schedule C provides respondent

with 15specific cases in which he took advance legal fees that exceeded the maximum

recommended amount and failed to refund the overcharged estates (FWC ~ 27[aD, and

Schedule D specifies the 34cases in which he took advance and excessive fees and

refunded the overcharged estates (FWC , 27[b]). The Surrogate's Court case file for

each of the cases listed in those schedules was provided to respondent's counsel during

discovery. See Lindner Aff. ~ 17. Thus, the language of the charge, the accompanying

schedules and the case files provided in discovery are plainly sufficient to inform

respondent of the alleged misconduct that will be addressed at the hearing.

Respondent's remaining contentions as to Charge III are all variations of the

same argument stated in slightly different terms. The charge itself, when coupled with

the specifications and Schedule E, sufficiently advised respondent of his alleged
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misconduct: that his failure to supervise or oversee hisappointees resulted in the 26

estates listed onthe Schedule Erernaining open for periods ofb~tween five and.ten

years before issuance of a final decree (FWC.~ 28). Due pros;essdoes not require tbat

the charges stateihe "specif1c ca1,lse6fgelayin yach casel' or pr'Qvide t\."timelin.e"of

the delayin each case (Resp. AfT. ~30). To tbecontrMy, aflll1!lfisI'equiI'¢(.fi~ thFitthe

charges are "reasonably specit1c, in Hght9fall ofthe re!evaritcircUt11stan.ces, toapPr'ise

the party whose rights·are being determiMd of the charges agaiiistbim•.. ,andlo allow

for the. preparation ofan ad¢q\l~te clefense." Ambach, 73.NY2dat 533. Here,

respondent hasbeen.cllargyd with misconduct in Z6$Pecit1ccases~andwilrb~"e the

opportunity to offer an exclJsefotthealleged delays or presenfeviderice demonstratil1g

that·therewas no delay.

Contrary to respondent's cotitentions(Resp. Aff.~. 31),lhespecificatitmsin

ChargeJII gave him more than adequate n.otice of the claim that his failu.re tosl.lp.ervise

the Public Admiijisttator resulted in numerous estates with ueg!ltive"al@ces (FWC ~

25). The specifications allege that respondent failed tOens\lte thatthe( PA filed

adequate bi-annual reports ofestates that had not been fully distributed by the PA

within two years (FWC ~30), that the reports were inadequate in that they "did not

incillde every estate" or "approximate amount of gross estate, approximate amount that

has been distributed to beneficiaries, approximate amount remaining in fiduciary's

hands, and the reason that estate has not yet been fully distributed" (FWC ~ 30), and

that because the reports were inadequate respondent failed to recognize that estates had
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negative balances (FWC ~ 31). These allegatiolls are more than reasonably particular

to meet the pleading requirements ofAmbach.

Finally, r(;":spondent's argument that Chargenlall~gesonly "auondescript

number of investments" (Resp. Aff. ~ 33), shoqldbe r¢Jepted.Thespecit1catipnsto

ChargeIII adequately conveyedthat resPoIldent'sfailure to supervise•tbfPublic

Administrator's Office led to the investment of$20million dollars of estate IrlOhies. in

auction rate securities, which was not authorized by theSCPA (EWe .~. 33). The

specifications also refer to the facHhatthe NewYorkState.Attorney General.entered

into an agreement with two banks by whichthe illiquid auction rate securities h(;":ldbY

the PublicAdministrator's Office would be t¢deemed{FWC ~ 35). The p1aitl1ang\lage

ofthe charge at'l9 the unique and un\lsua1.circumstliIlcessllrrouridingth~· alleged

misconduct provided respondent with sufficient notice of the aUegedmisconduct to

allow him to prepare an adequate defense.
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CONCLUSION

The Commission should deny respongent's motion to dismiss~ and allow the

matter to proceed to a hearing.

Dated: February 25~ 2011
New York, New York

Respectfully submitted,

R~IJ:En.T H. TEMBECI<JIA.N
Ad111i~h)trator and Counseltplhe
Commission on Judicial Conduct

Melissa DiPaJo
Edward Lindner
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Deputy Administrator
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STATE OF NEWYORK
COMMISSION ON JUDICIAL CONDUCT

.Ih the Matter of the Proceedings Pursuant
to Section 44, subdivision 4, of the
Judiciary Law in Relation to

LEE L. HOLZMAN,

a Judge of the Surrogate's Court,
Bronx County.

REPLY AFFIRMATION

DAVID GODOSKY, ESQ., an attorney duly admitted to practice .law in the State of

New York, does hereby affirm the truth of the following under penalty of perjury:

1. lam a member of the law firm of Godosky &, Gentile, P.C.,attorneys for the Honorable

Lee L. Holzman ("Respondent").

2. This Reply Affmnation is submitted .in response to the CoUnsel to the Commission on

Judicial Conduct's ("Counsel") Opposition to Respondent's Motion to Dismiss the

. Formal Written Complaint without prejudice to re~fi1e or, in the alternative, requesting a

stay of the proceedings against Respon~ent.

Respondent's Motion to Stay. the Proceedinn;sis Not Premature

3. CounsePs initial argument that the motion to. stay is premature is premised on what is

couched as twO abs.tract hypotheticals: Will Mr. Lippman be called to testify? Will he
.. .

refuse to testify?· that both of these questions can be answered with more certainty than

Counsel gives credence supports Respondent's request to stay the proceedings.

4. Wheth~r the Counsel actually -decides to call or not to call Lippman to testify is only half

Of the equation, as Respondent will call Lippman to testify, or at the very least should not

be left without the option to call Lippman to testify. Further, it is not purely speculative



that Lippman will refuse to test'ify if called, as the Affidavit by Mr. Lippman's attorney

clearly states that he would"advise his client to refuse to answer any questions.

5. Therefore, whether to issue a stay is an inquiry ripe for resolution as the attendant factors

that are prejudi~ial to the Respondent are not based on pure speculation as presented in

Counsel's Opposition.

6. In addition, Counsel cites to Figueroa v. Figueroa, 160 A.D.2d 390 (lst Dept. 1990) in

support of its position that a witness cannot exercise its, Fifth Amendment right in

'advance. However, the court's reasoning in Figueroa actually supports Respondent's

position that he will be prejudiced if a stay is not granted. In that case; the Appellate

Division held that a witness could not prematurely assert the privilege against self­

incrimination because the missing testimony compromised the respondent's right to

mount a defense. The court stated that a "re$pondent brought before the court .... must be

afforded a hearing conducted in accordance with due process, including the opportunity

to present witnesses in rebuttal to the evidence introduced by petitioner." Figueroa, 160

A.D.2dat 391. Accordingly, if the stay is not granted, respondent will be similarly

prejudiced as the respondent in Figyeroa.

7. Counsel cites to a second case that also supports granting the stay. In S.E.C. v.

Chakrapani"2010 WL 2605819 (S.D.N.Y. June 29, 2010) the court denied granting the

stay, but stated that if any relevant witnesses invoked his Fifth Amendment privilege

during discovery, then that would alter the court's analysis regarding the proprietY of a

, discovery stay if \'the balance of interests could turn in favor of a discovery stay pending

completion of [the witness'] criminal trial." For support, the court cited to S.E.C.' v. Saad,
, ,

229 F.R.D. 90, 91 (S.D.N.Y. 2005) where the court had granted a stay because of the



"highlikelibood" that the witnesses would invoke their. Fifth Amendment privilege.

Indeed, Lippman did invoke his constitutipnal right not to testify in discovery

proceedings here. Notably, Respondent's counsel in these proceeding is not present

during these discovery dlfpositi911S.

8. Therefore, this is hot a question of, as Counsel asserts, whether a witness can invoke the

Fifth Amendment in advance of questioning, rather, the inquiry is whether it is likely that

the witness will invoke the privilege. And if the likelihood is high, as it is here, then

issuing the stay is proper,

9. It is beyond reaSon that Counsel would suggest that Lippman's earlier testimony before

the Commission would be deemed awaiver, and thus incriminatory, given that at that

time Lippman had not yet been indicted and, further, he is not governed by the Rules of

the Commission on Judicial Conduct. Klein v. Harris, 667 F.2d 274,287 (2ndCir.1981).

Respondent Will Be PrejUdiced Without Lippman's Testimony

10. While Counsel states that "respondent's cOw:lsel cannot decide whether or which

witnessed (sic) to .call until he has seen ~devaluated the case that Commission .counsel

puts on direct," it is safe to say that Respondent's counsel plans to call Lippman as a

defense witness given that four of the charges against Respondent directiy address

Lippman's activity.

11. In addition, Respondent would be highly prejudiced as to any potential sanctions without

Lippman's testimony.. Clearly, the -means and extent tow-hieh Lippman concealed his

.activity from.Respondent is relevant to this issue:

12. Furth~rmore; ·issUing the stay'· will not prejudice the Co1'nrr!.ission's c01)1lUitment to the

public's right to a final resolution because,. in fact, Respondent will not reach the



mandatory retirement-age until December of 2012.1 Annexed hereto is the Affidavit of

the Honorable Lee Holzman attesting to the fact that he was born on May 11, 1942, ,

meaning he will be sixty-nine on December 31, 2011. As the Commission is aware,

pursuant to N.Y. Judiciary Law § 23, "No person shall hold the office of judge, justice or

surrogate of any court... longer than until and including the last day of December next

after he shall be seventy years of age." As such, Respondent will not reach the

mandatory retirement age until December of2012..

13. Therefore, Counsel's argument that "[b]alancing ,the equities, and in particular the strong

public policy in a Commission determination on the merits'; favors denying the stay is

unavailing and wholly without merit. Indeed, once the public policy concern is removed

from the balancingof the relevant equities, Respondent is the only. one who ultimately

faces prejudice.

14. For these reasons, it is respectfully requested that the Fomial Written Complaint be

dismissed in. its entirety without prejudice to re~file with greater specificity at such time

as the' criminal proceedi~g against Michael Lippman has concluded or that the

COlrunission $tay the proceedings pending completion of Mr. Lippman's criminal trial.. .

Dated: March 4, 2011
'New York, New York

··~s~-
GODOSKY & GENTlLE. P.C.

1 However, this is not dispositive on this issue because Respondent's emerging retirement age should not be a proper
justification Jor compromising his rights.
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STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

~--~~---~----~---------- ..~-------_.._-----------~---~---7-
In the Matter of.the PrQ¢eedingsPursuant
to Section 44, subdivision 4, of the .
JudiciarY Law in Relation to

LEE L. HOLZMAN;

a Judge of the Surrogate's Court,
Bronx County.

----~---_._------------~----------------------------~-----

. STATE OF NEW YORK )
)8S.:

COUNTY OF NEW YORK )

AFFIDAV~TOF ...
HONORABLE LEE L.HOLZMAN

HON. LEE L. HOLZMAN, being duly sworn, deposes and says:

. 1. I am the Respondent in the above captioned matter, and state t~at lam 68 years old, being

born on May 11,1942.

~.i,~
HON. LEE L. HOLZMAN

Sworn to before me this .
day ofMarch, 2011 .

NOtirry~
.. MARGARET B. CzY~EWSKA .

. NOTARVPUBU~ sm.t6. .01. IIINew York .
.No.01I,.iZ60~a073

. . QfJ/lllfle~ !Dt(lngs County I
CommIssion a:xplres09/02/20fJ1J I
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STATE OF NEW YORK
COMMISSION ON.JUDICIAL CONDUCT

. .
-----------------~---

In the Matter of the Proceeding
Pursuant to Section 44, subdivision 4,
of the Judiciary Law in Relationto

LEE 1. HOLZMAN;

a Judge of the Surrogate's Court"
Bronx County.

-~------~------.---~--

THE CQMMISSION:

Honorable Thornas /J.,.. KJonick, Chair
StephenR,. Coffey, Esq., Vice Chair'
Honorable RolandoT. Acosta
Jos¢ph W. B~lIuck,Bsq.
Joel CQhen, Esq.
Richard D~ Emery, Esq.

. Paul B. H~ding, Esq.
Elizabeth B. Hubbard .
NinaM. Moore
Honorable Karen K. Peters
Honorable Terry Jane RUderman

DECISION
AND

ORDER

The matter having come before the Commission on March 17, 2011; and

the Commission having before it the Fonnal Written Complaint dated January 4, 2011,

and respondent's Verified'Answer dated ~anuary 21, 2011; and the Commission, by order
. . . .

dated January 25,2011. having designated Honorable Felice K. Shea as ref~ree to hear

and report proposed findings of fact and conclusions of law; and respondent, by notice of



· motion and supporting papers dated February 2; 2011, having move4 to dismiss the

Formal Written Complaint OI, in the alternative, fora stay of the proceedings against

respondent; and the administrator of the Commission h~ving opposed the motion by

memorandum dated February 25, 20I 1; and respondent having replied by affirmation

dated March 4, 2011; and due deliberation having been had thereupon; now, therefore, .

the Commission

DETERMINES that respondent's motion is denied in all respects; and it is,

therefore

ORDERED that the Formal Written Complaint is referred to "the referee for

a hearing.

Dated: March 21, 2011

.WlYu~~---
Clerk ofthe Commission
New York State
Commission on Judicial Conduct
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VERIFICATION

STATE OF NEW YORK )
) ss.:

COUNTY OF NEW YORK )

ROBBERT H. TEMBECKJIAN, being duly sworn, deposes and says:

That he is the Administrator and Counsel to the New York State

Commission on Judicial Conduct, the respondent in this matter, and he has

read the foregoing Answer and Return and knows the contents thereof and

that the same is true to his knowledge except as to the matters therein

contained to be alleged on information and belief and that as to those matters

he believes them to be true.

Sworn to before me this

10th day of August, 2011.

cftrfryAc"
Notary Publi

KJIAN


